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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

--------------------------------------------------------- 

In re: 

MALLINCKRODT PLC, et al., 1 

   Debtors. 

---------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 

x 

Chapter 11 

Case No. 20-12522 (JTD) 

(Jointly Administered) 

Hearing Date:  June 9, 2021 at 2:00 p.m. (ET) 
Obj. Deadline:  June 2, 2021 at 4:00 p.m. (ET) 

DEBTORS’ MOTION FOR ENTRY OF ORDER (I) APPROVING SALE OF VTS 
ASSETS TO MANDOS LLC AND (II) GRANTING RELATED RELIEF 

Mallinckrodt plc and its debtor affiliates, including Vtesse LLC, as debtors and debtors in 

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), respectfully 

represent as follows in support of this motion (this “Motion”): 

RELIEF REQUESTED 

1. By this Motion, the Debtors seek entry of an order, substantially in the form

attached hereto as Exhibit A (the “Sale Order”): (a) authorizing the Debtors to enter into and 

perform under an asset purchase agreement (the “VTS APA”) between Vtesse LLC, a Debtor and 

Delaware limited liability company, and MANDOS LLC (and Beren Therapeutics P.B.C. solely 

for purposes of Section 9.12(b) of the VTS APA) (“Buyer”), substantially in the form attached as 

Exhibit 1 to the Sale Order, to sell certain assets related to VTS-270, also known as adrabetadex 

(“Adrabetadex” or the “Product” and, such assets, the “VTS Assets”) to Buyer free and clear of 

any and all liens, claims, interests, and encumbrances (“Interests”), and to assume and assign to 

1 A complete list of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 
claims and noticing agent at http://restructuring.primeclerk.com/Mallinckrodt. The debtors’ mailing address is 675 
McDonnell Blvd., Hazelwood, Missouri 63042. 
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Buyer certain contracts and/or leases which are critical to the VTS Assets; and (b) granting such 

other and further relief.  

2. The Debtors rely on and incorporate the Declaration of Stephen A. Welch in

Support of the Motion of Debtors for Entry of Order (I) Approving Sale of the VTS Assets to 

MANDOS LLC and (II) Granting Related Relief (the “Sale Declaration”) that will be filed in 

support of the Motion.  

JURISDICTION AND VENUE 

3. The Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157

and 1334 and the Amended Standing Order of Reference from the United States District Court for 

the District of Delaware, dated February 29, 2012.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b).  Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409.

4. The statutory predicates for the relief requested herein are sections 105, 363, and

365 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6004 and 6006 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 6004-1 of the Local 

Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District 

of Delaware (the “Local Rules”). 

5. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final order

or judgment by the Court in connection with this Motion if it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments consistent with Article III of 

the United States Constitution. 

BACKGROUND 

6. On October 12, 2020 (the “Petition Date”), the Debtors filed voluntary petitions in

this Court commencing cases under chapter 11 of title 11 of the United States Code, 11 U.S.C. 
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§§ 101–1532 (the “Bankruptcy Code”, and such cases, the “Chapter 11 Cases”).  The Debtors

continue to manage and operate their businesses as debtors in possession under sections 1107 and 

1108 of the Bankruptcy Code. 

7. On October 27, 2020, the Office of the United States Trustee for the District of

Delaware (the “U.S. Trustee”) appointed, pursuant to section 1102 of the Bankruptcy Code:  (a) an 

official committee of unsecured creditors [D.I. 306]; and (b) an official committee of opioid-

related claimants [D.I. 308]. 

8. The factual background regarding the Debtors, including their business operations,

their capital and debt structures, and the events leading to the filing of these chapter 11 cases, is 

set forth in detail in the Declaration of Stephen A. Welch, Chief Transformation Officer, in Support 

of Chapter 11 Petitions and First Day Motions [D.I. 128] (the “First Day Declaration”), filed on 

the Petition Date. 

THE PROPOSED SALE 

9. Adrabetadex is a pharmaceutical compound that the Debtors had sought to

commercialize as a treatment for Niemann-Pick Type C Disease (“NPC”), a rare, fatal cholesterol 

metabolism disorder, typically diagnosed in children, that leads to loss of mobility, speech, and 

the ability to swallow.  At the time of the Debtors’ acquisition of Sucampo Pharmaceuticals, Inc. 

in early 2018, through which the Debtors acquired the VTS Assets, Adrabetadex was projected to 

gain approval from the U.S. Food and Drug Administration (the “FDA”) in 2019 and achieve peak 

net sales in excess of $150 million.  However, this timeline was pushed out as the Debtors engaged 

in multiple clinical studies for Adrabetadex with disappointing results, even as a substantial 

community of NPC patients and their parents came to rely on Adrabetadex as a key potential 

treatment for this grave illness.   
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10. In April 2020, the Debtors received a general advice letter from the FDA indicating

that additional data submitted from the Debtors’ then-ongoing Adrabetadex studies were 

insufficient to demonstrate the efficacy of Adrabetadex and an additional study may be necessary 

to establish the compound’s clinical benefit.  Based on this letter and consultation with experts in 

the field, the Debtors determined that a sizable randomized clinical trial of extended duration 

would be necessary to support a regulatory filing for Adrabetadex, and that such a trial would be 

infeasible.  Following this determination, the Debtors planned to cease all active clinical studies 

for Adrabetadex and transition existing trial participants to expanded access programs (“EAPs”), 

which allow for broader access to investigational therapies for patients with life-threatening 

diseases.2      

11. With no viable path to commercialization of Adrabetadex for the Debtors, the

Debtors began a search for buyers for the VTS Assets, both to maximize the value of the VTS 

Assets and to ensure continued access to Adrabetadex for the NPC patients who rely on it. 

However, given the substantial investment required and the uncertain path forward, the market for 

the VTS Assets proved very limited and active outreach to potential buyers elicited few interested 

parties.  The parent and advocate community also actively sought and recommended potential 

parties.  The Buyer was the first of several parties to contact the Debtors regarding the VTS Assets, 

reaching out to the Debtors in mid-2020 with an initial offer.  This contact was renewed in February 

2021 following the Debtors’ announcement that they would be discontinuing the Adrabetadex 

development program.  Throughout the marketing process, the Buyer has most consistently shown 

interest, both procedurally and through the competitiveness of their offers.  A clinical stage, 

biopharmaceutical company also showed interest in the VTS Assets in March 2021, leading to 

2 In fact, in the recent weeks, an additional patient was included in the EAPs. 
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management meetings and preliminary diligence in March and April, but the contact ended without 

an offer.  Another therapeutic manufacturer contacted the Debtors in March 2021 about the VTS 

Assets and submitted a non-binding offer in late March 2021, but this offer contained economic 

terms substantially less competitive than those offered by Buyer and conditioned the consideration 

on net sales of Adrabetadex, which remain highly uncertain and contingent on the drug gaining 

FDA approval.  After the Debtors expressed concerns with the competitiveness of such terms, 

contact between the parties ceased in April 2021.  Finally, a nonprofit organization focusing on 

single-source marketed pharmaceuticals subject to discontinuation or divestiture, contacted the 

Debtors in April 2021, leading to a meeting between the parties in late April 2021.  However, that 

party did not request data room access and has not submitted an offer.   

12. As noted above, the Debtors’ decision to pursue the Sale Transaction represents a

valid and good faith exercise of the Debtors’ business judgement.  The Debtors believe that the 

proposed sale represents the highest and/or best offer for the VTS Assets under the circumstances 

and provides the patients with NPC the best opportunity to have the Product brought to market. 

Notwithstanding the foregoing, the Debtors will provide a notice of this Motion in substantially 

the form attached hereto as Exhibit B (the “Sale Notice”) to the Notice Parties (as defined below), 

which include, among others, any entity known to have expressed an interest during the past six 

months in acquiring the VTS Assets, the parties whose contracts will be assumed and assigned in 

connection with the Sale Transaction, and other parties in interest that have requested notice in 

these Chapter 11 Cases.  Importantly, to the extent the Debtors receive an additional proposal in 

writing on or before the objection deadline, the Debtors will consider the terms of any such 

competing offer in order to determine whether such offer represents a viable option that is a higher 

and/or better bid for the assets. 
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13. As of April 2021, the Debtors forecast approximately $9.5 million in wind-down 

costs during 2021 associated with the VTS Assets in the absence of the Sale Transaction, a portion 

of which will be assumed or otherwise paid by Buyer under the VTS APA.  Due to the modest 

value, significant wind-down costs, and very limited market for the VTS Assets, the Debtors 

submit that conducting a private sale as described herein is more efficient than a public auction 

and will maximize value for the Debtors, their estates and all parties in interest.  Further, entering 

into the transition services agreement between the Debtors and Buyer (the “TSA”), as required 

under the VTS APA, will help both to cover Debtor personnel costs otherwise to be borne solely 

by the Debtors and to ensure an orderly transition of the VTS Assets, to the benefit of the patients 

who rely on Adrabetadex for treatment.  In addition, the terms of the Sale Transaction are 

reasonable, and the result of good faith, arm’s-length negotiations between the Debtors and Buyer, 

and the purchase price and assumed liabilities, including the assumption of the VTS Contracts, 

represents a positive recovery for the Debtors’ estates.  The Debtors maintain that the Sale 

Transaction represents a prudent and proper exercise of the Debtors’ business judgment, is 

supported by concrete business reasons and is in the best interests of the Debtors’ estates and will 

maximize value for all stakeholders involved.  

SUMMARY OF KEY TERMS  

14. In accordance with Local Rule 6004-1(b), the pertinent terms of the Sale 

Transaction are summarized in the following table.3  The Debtors respectfully submit that all terms 

of the Sale Transaction, including those required to be highlighted under Local Rule 6004-1(b) are 

fair, reasonable, and appropriate under the circumstances. 

                                                 
3  This summary is provided for the convenience of the Court and parties in interest.  To the extent there is any 

conflict between this summary and the VTS APA, the latter governs in all respects.  Capitalized terms used but not 
otherwise defined in this summary shall have the meanings set forth in the VTS APA. 
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VTS APA 

Parties Seller: Vtesse LLC 
 
Buyer: MANDOS LLC 
 

Purchase 
Price  

Purchase Price: $1,000,000 Closing Payment 
 
Assumed Liabilities:  
 
(i) Cure Payments capped at $400,000; 
(ii) all Liabilities incurred by or on behalf of Buyer or its Affiliates with respect 
to the Business, the Product or any of the Purchased Assets solely arising on or 
after the Closing; 
(iii) any and all Liabilities and obligations of Seller or any of its Affiliates under 
the Assumed Contracts to the extent not arising out of or accruing as a result of a 
breach by Seller or any of its Affiliates under an Assumed Contract; and 
(iv) any Liabilities and obligations of Seller or any of its Affiliates with respect 
to the Business, the Product or any of the Purchased Assets arising on or after the 
Closing; provided, however, that in no event shall the Assumed Liabilities include 
any Excluded Liabilities. 
 
TSA 
 
Pursuant to the terms of the TSA, Buyer is expected to pay approximately 
$362,000 in Debtor personnel costs otherwise borne solely by the Debtors. 
 
 
Milestone Payments: 
 
(i) $1,500,000 on U.S. approval; and 
(ii) $500,0000 on Key Region (E.U. or Japan) approval 
 
Earnout Payments (each during the Earn-Out Term): 
 
(i) 3.5% of calendar year Net Sales4 of Primary Products of up to $100,000,000; 

                                                 
4 “Net Sales” means the gross amounts invoiced for worldwide sales of a Product by the Selling 
Party to a non-Affiliate of the Buyer, less the following deductions, without duplication, in each 
case to the extent specifically related to the Product (and not previously deducted in calculating 
the amount invoiced or billed) and incurred by the Selling Party and calculated in a manner 
consistent with the Selling Party’s practices for other products: (a) trade, cash and quantity 
discounts and retroactive price reductions; (b) tariffs, duties, excises and Taxes on sales to the 
extent imposed upon and paid directly with respect to such sales (but excluding Income Taxes); 
(c) freight, insurance, packing costs and other transportation charges specifically relating to the 
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(ii) 5% of calendar year Net Sales of Primary Products within the next 
$200,000,000; 
(iii) 6% of calendar year Net Sales of Primary Products over $300,000,000; 
(iv) 1% of calendar year Net Sales of Secondary Products of up to $100,000,000; 
(v) 1.5% of calendar year Net Sales of Secondary Products within the next 
$200,000,000; and 
(vi) 2% of calendar year Net Sales of Secondary Products over $300,000,000 
 
Priority Review Voucher 
 
68% of the net proceeds attributable to the Voucher upon sale or Deemed 
Proceeds attributable to such Voucher. 

                                                 
sale and separately stated in the invoice therefor; (d) invoiced amounts that are written off as 
uncollectible, provided that if such amounts are subsequently collected, such amounts shall again 
be included in Net Sales; (e) amounts repaid or credits or allowances taken by reason of damaged 
goods, rejections, defects, expired dating, recalls or returns or because of retroactive price 
reductions or billing errors; (f) Taxes on sales or delivery (excluding Income Taxes); and (g) 
chargeback payments, rebates, credits and discounts mandated by or granted to: (i) managed 
healthcare organizations, (ii) federal, state or provincial or local governments or other agencies, 
(iii) purchasers or reimbursers or (iv) trade customers, including wholesalers, group purchasing 
organizations and buying groups.   

Notwithstanding anything contained herein, (A) Net Sales shall not include any milestone 
amounts or other one-time non-sales based consideration received by the Buyer or any Affiliate 
of the Buyer in consideration for entering into any Contract with any licensee or the grant of any 
license (including any sublicense) or other rights thereunder (including the right to co-promote or 
co-market or any other right to market or otherwise commercialize any Product), provided that 
the gross amounts invoiced for worldwide sales of a Product made by any such licensee or other 
Selling Party shall be included in the calculation of Net Sales, and (B) sales to a third party 
consignee shall not be recognized as Net Sales until such sales are considered sales for purposes 
of GAAP by the Buyer. Any free of charge disposal or use of a Product for regulatory or 
marketing purposes, including sales for clinical studies purposes or compassionate, named 
patient, charitable, humanitarian program or similar use, will not be deemed a sale or disposition 
for calculating Net Sales. 

Such amounts shall be determined from the books and records of the Selling Party, maintained in 
accordance with GAAP, or other similar generally accepted accounting principles used by the 
Selling Party, consistently applied and in accordance with customary industry practices, and 
consistent with the Net Sales reported in the financial statements to represent the financial 
reports of the Business to management, shareholders and lenders. Sales of the Product between 
or among the Buyer and its Affiliates for resale shall not be included within Net Sales; provided, 
however, that any subsequent sale of the Product by the Buyer to another person that is not the 
Buyer or its Affiliates shall be included within Net Sales. With respect to sales of the Product 
invoiced in Dollars, Net Sales shall be expressed in Dollars. With respect to sales of the Product 
invoiced in currencies other than Dollars, the Buyer shall use the Buyer’s then current standard 
exchange rate methodology for the translation of foreign currency sales into Dollars. 
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One-time payment of $5,000,000 if aggregate worldwide Net Sales of Products 
exceed $50,000,000 and Buyer is awarded a Voucher during the Earn-Out Term. 

Purchased 
Assets  

The Purchased Assets include all of Seller’s (or its Affiliates’) right, title and 
interest in and to the following: 
 
(i) the Purchased Intellectual Property; 
(ii) all rights arising under the Assumed Contracts, including all Business 
Intellectual Property License Agreements; 
(iii) the Product Regulatory Applications;  
(iv) the Books and Records; 
(v) the Product Data; 
(vi) the Product Inventory; 
(vii) the Purchased Orphan Drug Designations; 
(viii) any transferable rights in the Biological Materials; 
(ix) all goodwill and going concern value associated with the Product and the 
Business (other than goodwill associated with the Excluded Assets); and 
(x) all other assets owned by the Seller or its Affiliates that are exclusively used 
in the Business or associated exclusively with the Product, in each case, wherever 
located and now existing (except for any Excluded Assets even if so used). 
 

Excluded 
Assets 

Excluded Assets means all assets and properties of Seller and its Affiliates except 
the Purchased Assets, including the following:: 
 
(i) the Seller Marks 
(ii) accounts receivable, pre-paid expenses, rights to receive refunds, and any cash 
or cash equivalents of the Seller or any of its Affiliates; 
(iii) Tax Returns and work papers of the Seller or its Affiliates; 
(iv) any rights of Seller or any of its Affiliates to Tax refunds, Tax deposits or 
estimated payments, and any other Tax assets of Seller or its Affiliates; 
(v) any real property or leasehold (together with all fixtures and fittings related to 
any property), physical plant, machinery, equipment, supplies, motor vehicles or 
laboratory or office equipment of the Seller or any of its Affiliates;  
(vi) all avoidance, recovery, and subordination claims or causes of action of Seller 
under Sections 544 through 553 of the Bankruptcy Code or under applicable Law; 
(vii) any rights under the Seller’s or its Affiliates’ insurance policies or self-
insurance; and 
(viii) any books and records of the Seller’s or its Affiliates that are not Books and 
Records. 
  

Sale to 
“Insider”  
Local Rule 

6004-
1(b)(iv)(A) 

Buyer is not an insider of the Debtors.   
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Agreements 
with 

Management 
of Key 

Employees 
Local Rule 

6004-
1(b)(iv)(B) 

Buyer has not entered into any agreements with management or key employees 
concerning compensation or future employment. 

Releases  
Local Rule 

6004-
1(b)(iv)(C) 

The VTS APA includes standard release language for each party related to the 
Sale Transaction itself. 

Private Sale 
/ No 

Competitive 
Bidding  

Local Rule 
6004-

1(b)(iv)(D) 

The Sale Transaction is a private sale.  No auction is contemplated.  To the extent 
the Debtors receive an additional proposal in writing on or before the objection 
deadline, the Debtors will consider the terms of any such competing offer in order 
to determine whether such offer represents a viable option that is a higher and/or 
better bid for the assets.  In the event that such an alternative offer is received, the 
Buyer has retained the right to offer a further, competitive bid. 

Closing 
Conditions  
Local Rule 

6004-
1(b)(iv)(E) 

Closing by Buyer is conditioned on: 
(i) the accuracy of the representations and warranties made under the VTS APA 
by the Seller (in all material respects) and performance and compliance by the 
Seller in all material respects with all covenants, agreements and conditions in 
the VTS APA required to be performed or complied with at or prior to Closing;  
(ii) the receipt of all necessary governmental authorizations, consents and 
approvals;  
(iii) the absence of contrary judgments or pending governmental actions against 
either party for the purpose of preventing the transactions under the VTS APA; 
(iv) delivery of and continued enforceability of the Signing Date Ancillary 
Agreements;  
(v) delivery of the Ancillary Agreements and the Transfer of Sponsor Obligations 
Notice, the Transfer of IND Notice, the Transfer of Orphan-Drug Designation 
Notice, and the Transfer of Rare Pediatric Disease Designation Notice; 
(vi) the absence of a Material Adverse Effect;  
(vii) the entry of a final Sale Order by the Bankruptcy Court; and 
(viii) the payment of all required Cure Payments required to be made under the 
Assumed Contracts. 
 
Closing by the Debtors is conditioned on: 
(i) the accuracy of the representations and warranties made under the VTS APA 
by the Buyer (in all material respects) and performance and compliance by the 
Buyer in all material respects with all covenants, agreements and conditions in 
the VTS APA required to be performed or complied with at or prior to Closing;  
(ii) the receipt of all necessary governmental authorizations, consents and 
approvals;  
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(iii) the absence of contrary judgments or pending governmental actions against 
either party for the purpose of preventing the transactions under the VTS APA; 
(iv) delivery of and continued enforceability of the Signing Date Ancillary 
Agreements;  
(v) delivery of the Ancillary Agreements and the Transfer of Sponsor Obligations 
Notice, the Transfer of IND Notice, the Transfer of Orphan-Drug Designation 
Notice, and the Transfer of Rare Pediatric Disease Designation Notice; and 
(vi) the entry of a final Sale Order by the Bankruptcy Court. 

Good Faith 
Deposit 

Local Rule 
6004-

1(b)(iv)(F) 

The Buyer is not required to make any good faith deposit. 

Interim 
Agreements 

with 
Proposed 

Buyer  
Local Rule 

6004-
1(b)(iv)(G) 

The VTS APA does not provide for any interim agreements between the Debtors 
and Buyer. 

Use of 
Proceeds 

Local Rule 
6004-

1(b)(iv)(H) 

The proceeds from the Sale Transaction will become property of the Debtors’ 
estates and utilized in accordance with the terms of the Plan. 

Tax 
Exemption  
Local Rule 

6004-
1(b)(iv)(I) 

The Debtors are not seeking to have the private sale declared exempt from taxes 
under section 1146(a) of the Bankruptcy Code. 

Record 
Retention  
Local Rule 

6004-
1(b)(iv)(J) 

The Debtors will retain, or have reasonable access to, all records necessary for 
the administration of these Chapter 11 Cases. 

Sale of 
Avoidance 

Actions 
Local Rule 

6004-
1(b)(iv)(K) 

All avoidance, recovery, and subordination claims or causes of action of Seller 
under Sections 544 through 553 of the Bankruptcy Code or under applicable Law 
are Excluded Assets and are not part of the Purchased Assets. 

Requested 
Findings as 
to Successor 

Liability  

The Debtors are seeking to sell the VTS Assets free and clear of successor liability 
claims. 
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Local Rule 
6004-

1(b)(iv)(L) 
Sale Free 

and Clear of 
Unexpired 

Leases  
Local Rule 

6004-
1(b)(iv)(M) 

None. 

Credit Bid  
Local Rule 

6004-
1(b)(iv)(N) 

None. 

Relief from 
Bankruptcy 
Rule 6004(h) 

Local Rule 
6004-

1(b)(iv)(O) 

The Debtors are seeking relief from the fourteen-day stay imposed by Bankruptcy 
Rule 6004(h) for the transaction. 

BASIS FOR RELIEF REQUESTED   

A. Approval of the Sale Transaction is Warranted under Section 363(b) of the
Bankruptcy Code Because a Sound Business Justification Exists

15. Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice

and a hearing, may use, sell or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  Bankruptcy courts regularly approve requests to use estate 

property outside of the ordinary course of business so long as a good business justification exists.  

See, e.g., In re Abbotts Dairies of Pa., Inc., 788 F.2d 143 (3d Cir. 1986); see also In re Chateaugay 

Corp., 973 F.2d 141, 144–45 (2d Cir. 1992) (affirming that the Bankruptcy Court correctly 

approved an asset sale under 363(b) using the “good business reason” standard); In re Borders 

Grp., Inc., 453 B.R. 477, 482 (Bankr. S.D.N.Y. 2011) (“[A] debtor often satisfies the business 

judgment standard if ‘the directors of a corporation acted on an informed basis, in good faith and 

in the honest belief that the action taken was in the best interests of the company.’”) (quoting In re 
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Integrated Res., Inc., 147 B.R. 650, 656 (Bankr. S.D.N.Y. 1992)); Meyers v. Martin (In re Martin), 

91 F.3d 389, 395 (3d Cir. 1996) (approving a sale pursuant to section 363 where there was a 

“legitimate business justification”); Dai-Ichi Kangyo Bank, Ltd. v. Montgomery Ward Holding 

Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147 (D. Del. 1999); In re Phoenix Steel 

Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987). 

16. The “sound business reason” test requires a debtor to establish four elements in

order to justify the sale or lease of property outside the ordinary course of business, namely: (1) that 

a sound business purpose justifies the sale of assets outside the ordinary course of business; (2) that 

accurate and reasonable notice has been provided to interested persons; (3) that the debtor has 

obtained a fair and reasonable price; and (4) good faith.  See generally Abbotts Dairies of Penn., 

Inc., 788 F.2d at 143; see also Titusville Country Club, 128 B.R. at 399; In re Sovereign Estates, 

Ltd., 104 B.R. 702, 704 (Bankr. E.D. Pa. 1989); Phoenix Steel Corp., 82 B.R. at 335-36; see also 

Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986); Comm. of Equity Sec. Holders 

v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983).  A debtor’s showing of

a sound business purpose need not be unduly exhaustive, rather, a debtor is “simply required to 

justify the proposed disposition with sound business reasons.”  In re Baldwin United Corp., 43 

B.R. 888, 906 (Bankr. S.D. Ohio 1984).  Whether or not there are sufficient business reasons to 

justify a transaction depends upon the facts and circumstances of each case.  Lionel, 722 F.2d at 

1071. 

17. Once a debtor articulates a valid business justification, there is a presumption that

its decision to sell property was made in the best interests of the company.  In re Integrated Res. 

Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 

1985)).  Therefore, any party objecting to a debtor’s proposed asset sale must make a showing of 
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“bad faith, self-interest, or gross negligence,” as courts are loath to interfere with corporate 

decisions absent such a showing.  See id. at 656; see also In re Promise Healthcare Group, LLC, 

et al., Case No. 18-12491 (CSS) (Bankr. D. Del. Feb. 18, 2019) [D.I. 770] (order approving the 

private sale of the debtors’ certain Louisiana facilities upon the debtors’ showing they properly 

exercised their business judgment and set forth sound business justifications for pursuing such a 

private sale, having marketed the private sale and showing that the purchaser was the only bidder 

for the Louisiana facilities that could close a sale promptly on terms favorable to the debtors). 

18. The Debtors’ business justification for entering into the Sale Transaction is clear.

The Debtors and their advisors have determined that the VTS Assets are of modest value to the 

Debtors, and in fact, have been written down on the Debtors’ books.  The VTS Assets would be 

wound-down by the Debtors’ estates absent a sale at a projected expense exceeding the book value 

of the VTS Assets.   The wind-down of the VTS Assets would cost the Debtors significant expense, 

a portion of which is avoided by the transfer of the VTS Assets to the Buyer.  In particular, Debtor 

personnel costs associated with the wind-down of the VTS Assets, for which the Debtors would 

otherwise be wholly responsible, will be partially covered by the amounts the Buyer will pay under 

the TSA.  Additionally, absent the sale, the Debtors would likely reject the VTS Contracts (instead 

the Debtors intend to assume and assign such contracts to Buyer ensuring continued services to 

those contract counterparties).  Furthermore, the Debtors participated in arm’s-length negotiations 

with Buyer and its advisors, and submit that the sale price is fair and reasonable under the 

circumstances.  Moreover, both the Debtors and Buyer were represented by experienced advisors 

in negotiating the VTS APA.  Accordingly, it is a valid exercise of the Debtors’ business judgment 

to seek the relief requested by this Motion. 
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19. The Court’s power under section 363 of the Bankruptcy Code is supplemented by

section 105(a) of the Bankruptcy Code, which provides in relevant part:  “The Court may issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.” 11 U.S.C. § 105(a).  As set forth herein, the Debtors have satisfied the requirements of 

sections 105, and 363 as those sections have been construed by courts in the Third Circuit.  

B. A Private Sale is Warranted Under the Circumstances

20. Bankruptcy Rule 6004(f)(1) explicitly permits a debtor to enter into transactions

outside of the ordinary course of business through private sales.  Fed. R. Bankr. P. 6004(f)(1) (“All 

sales not in the ordinary course of business may be by private sale or by public auction.”).  It is 

well settled that the sale of assets outside of the ordinary course of business by means of a private 

sale can, and in appropriate cases should, be approved.  See, e.g., In re Bakalis, 220 B.R. 525, 531 

(Bankr. E.D.N.Y. 1998) (“Unlike judicial sales under the former Bankruptcy Act, the sale of estate 

property under the Bankruptcy Code is conducted by a trustee, who has ample discretion . . . to 

conduct public or private sales of estate property.”) (internal quotations and citations omitted); In 

re Dewey & LeBeouf, Case No. 12-12321 (MG), 2012 WL 5386276, at *6 (Bankr. S.D.N.Y. Nov. 

1, 2012) (authorizing private sale of art collection because the debtor established a good business 

reason to proceed by private sale); Penn Mut. Life Ins. Co. v. Woodscape Ltd. P’ship (In re 

Woodscape Ltd. P’ship), 134 B.R. 165, 174 (Bankr. D. Md. 1991) (noting that, with respect to 

sales of estate property pursuant to section 363 of the Bankruptcy Code, “[t]here is no prohibition 

against a private sale . . . and there is no requirement that the sale be by public auction.”); see also 

In re Promise Healthcare Group, LLC, et al., Case No. 18-12491 (CSS) (Bankr. D. Del. Jan. 8, 

2019) [D.I. 426, 770, and 778] (orders approving the private sale of the debtors’ facilities outside 

the ordinary course of business).  
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21. Further, courts have generally held that a debtor has broad discretion in determining

the manner in which assets are sold.  Berg v. Scanlon (In re Alisa P’ship), 15 B.R. 802, 802 (Bankr. 

D. Del. 1981) (“[T]he manner of sale is within the discretion of the trustee . . . .”); Bakalis, 220

B.R. at 531 (noting that a trustee has “‘ample discretion to administer the estate, including authority 

to conduct public or private sales of estate property.’”) (citing In re WPRV-TV, Inc., 143 B.R. 315, 

319 (D.P.R. 1991)).  The paramount goal of a private sale or public auction is to maximize the 

proceeds of such sale and enhance recovery for a debtor’s estate.  See In re Mushroom Transp. 

Co., 382 F.3d 325, 339 (3d Cir. 2004) (noting that the debtor “had a fiduciary duty to protect and 

maximize the estate’s assets.”); see also CFTC v. Weintraub, 471 U.S. 343, 352 (1985) (same); 

Cadle Co. v. Mims (In re Moore), 608 F.3d 253, 263 (5th Cir. 2010) (same). 

22. As discussed herein, a private sale to Buyer is in the best interests of the estates and

the Debtors’ stakeholders, as it provides the Debtors with the best opportunity to maximize the 

sale price of the VTS Assets, reduces the estates’ administrative expenses, ensures that the 

Debtors’ customers continue to have access to Adrabetadex, provides for the assumption and 

assignment to Buyer of the VTS Contracts and the payment of attendant cure costs, and avoids 

rejection damages liabilities arising from the rejection of the VTS Contracts.   

23. The Debtors conducted a several-month process seeking a buyer for the VTS

Assets.  Four parties indicated interest and engaged in varying levels of diligence.  The Buyer 

remained the most interested and active potential purchaser and ultimately submitted the highest 

offer in purchase price, assumption of liabilities and potential for future earn-out payments.  In 

addition, the reduction of cost on the estates is a significant consideration.  Additionally, 

transferring the Product to a Buyer that can invest in bringing the Product to market is of vast 

importance to the active patient community whose lives are dependent on this Product.  Giving the 
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patient community and the parents of such patients the opportunity to have the Product developed 

and, if successful, launched provides additional benefit that cannot be measured in dollars.  The 

expedience of a private sale allows for those goals to be met.  

24. Importantly, the Debtors negotiated for a fiduciary-out in the Purchase Agreement

which allows the Debtors to assess any competing offers and would allow the Buyer to provide a 

competitive bid if any such offer existed.  Therefore, the private sale to the Buyer is not without 

opportunity for another party to submit a competing bid while the sale motion is pending before 

the Court.  

C. The Proposed Sale Transaction Satisfies the Requirements of Section 363(f) of the
Bankruptcy Code for a Sale Free and Clear

25. Section 363(f) of the Bankruptcy Code permits a debtor to sell property free and

clear of another party’s interest in the property if: (a) applicable non-bankruptcy law permits such 

a free and clear sale; (b) the holder of the interest consents; (c) the interest is a lien and the sale 

price of the property exceeds the value of all liens on the property; (d) the interest is in bona fide 

dispute; or (e) the holder of the interest could be compelled in a legal or equitable proceeding to 

accept a monetary satisfaction of its interest.  See 11 U.S.C. § 363(f).  Satisfying any of section 

363(f)’s five requirements warrants approval of the proposed sale.  Id.; see also In re Pacific 

Energy Res Ltd., Case No. 09-10785 (KJC) (Bankr. D. Del. Aug. 18, 2009); In re Flying J Inc., 

Case No. 08-13384 (MFW) (Bankr. D. Del. July 27, 2009); In re Kellstrom Indus., Inc., 282 B.R. 

787, 793 (Bankr. D. Del. 2002) (“Section 363(f) is written in the disjunctive, not the conjunctive, 

and if any of the five conditions are met, the debtor has the authority to conduct the sale free and 

clear of all liens.”); In re Collins, 180 B.R. 447, 450 (Bankr. E.D. Va. 1995) (same); Citicorp 

Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same). 
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26. The sale of the VTS Assets free and clear of any and all Interests (to the extent set

forth in the VTS APA) is appropriate under section 363(f) of the Bankruptcy Code.  To facilitate 

the Sale Transaction for the benefit of all stakeholders, it is necessary to authorize the sale of the 

VTS Assets free and clear of any and all Interests, including rights or claims based on any 

successor or transferee liability, other than the liabilities assumed by the Buyer, with any such 

Interests to transfer to and attach to the proceeds of the Sale Transaction with the same rights and 

priorities therein.  Further, any known entities holding Interests in the VTS Assets will have 

received notice of this Motion, will be given sufficient opportunity to object to the relief requested 

herein, and, in the Debtors belief, could be compelled to accept a monetary satisfaction of its 

existing Interest.  Any such entity that does not object to the proposed sale should be deemed to 

have consented.  See Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“It 

is true that the Bankruptcy Code limits the conditions under which an interest can be extinguished 

by a bankruptcy sale, but one of those conditions is the consent of the interest holder, and lack of 

objection (provided of course there is notice) counts as consent.  It could not be otherwise; 

transaction costs would be prohibitive if everyone who might have an interest in the bankrupt’s 

assets had to execute a formal consent before they could be sold.”) (internal citations omitted) 

(emphasis in original); Hargrave v. Twp. of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 

(Bankr. D.N.J. 1994) (failure to object to sale free and clear of liens, claims and encumbrances 

satisfies section 363(f)(2)); Elliot, 94 B.R. at 345 (same). 

27. Accordingly, the Debtors request that the VTS Assets be sold free and clear of any

and all Interests (to the extent set forth in the VTS APA), with such Interests to attach to the sale 

proceeds. 
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D. The Sale Transaction is Proposed in Good Faith

28. Section 363(m) of the Bankruptcy Code provides:

The reversal or modification on appeal of an authorization under subsection (b) or (c) of 
this section of a sale or lease of property does not affect the validity of a sale or lease under 
such authorization to an entity that purchased or leased such property in good faith, whether 
or not such entity knew of the pendency of the appeal, unless such authorization and such 
sale or lease were stayed pending appeal. 

11 U.S.C. § 363(m). 

29. Section 363(m) “reflects the . . . ‘policy of not only affording finality to the

judgment of the bankruptcy court, but particularly to give finality to those orders and judgments 

upon which third parties rely.’”  Abbotts Dairies of Penn., Inc., 788 F.2d at 147 (quoting Hoese 

Corp. v. Vetter Corp. (In re Vetter Corp.), 724 F.2d 52, 55 (7th Cir. 1983)); see also United States 

v. Salerno, 932 F.2d 117, 123 (2d Cir. 1991) (noting that section 363(m) furthers the policy of

finality in bankruptcy sales and “assists bankruptcy courts in maximizing the price for assets sold 

in such proceedings.”); In re Stein & Day, Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 1990) (same). 

30. While the Bankruptcy Code does not define “good faith,” some courts have held

that a good faith purchaser is one who “purchases the assets for value, in good faith, and without 

notice of adverse claims.”  Hardage v. Herring Nat’l Bank, 837 F.2d 1319, 1323 (5th Cir. 1988) 

(quoting Willemain v. Kivitz (In re Willemain), 764 F.2d 1019, 1023 (4th Cir. 1985)).  Furthermore, 

the good faith status of a purchaser can be destroyed with evidence of “fraud, collusion between 

the purchaser and other bidders or the trustee, or an attempt to take grossly unfair advantage of 

other bidders.”  TMTProcurement Corp. v. Vantage Drilling Co. (In re TMTProcurement Corp) 

764 F.3d 512, 521 (5th Cir. 2014). 

31. The Sale Transaction has been proposed in good faith and is the product of arm’s-

length negotiations between the Debtors and Buyer to sell the VTS Assets on mutually agreeable 
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terms.  Moreover, the terms of the Sale Transaction were negotiated with the active involvement 

of the Debtors’ and Buyer’s management teams and respective professionals.  To the best of the 

Debtors’ knowledge, the purchase of the VTS Assets by Buyer is not the product of collusion or 

bad faith.  Accordingly, the Debtors request that the Court determine that Buyer is entitled to the 

full protections of good faith purchasers under section 363(m) of the Bankruptcy Code. 

E. The Assumption and Assignment of Executory Contracts and Unexpired Leases
Should be Approved

32. Under section 365(a) of the Bankruptcy Code, a debtor, “subject to the court’s

approval, may assume or reject any executory contract or unexpired lease of the debtor.”  11 U.S.C. 

§ 365(a).  The standard governing court approval of a debtor’s decision to assume or reject an

executory contract or unexpired lease is whether the debtor’s reasonable business judgment 

supports such assumption or rejection.  See, e.g., In re Stable Mews Assoc., 41 B.R. 594, 596 

(Bankr. S.D.N.Y. 1984).  If the debtor’s business judgment has been reasonably exercised, a court 

should approve the assumption or rejection of an unexpired lease or executory contract.  See Group 

of Institutional Investors v. Chicago M. St., P. & P.R.R. Co., 318 U.S. 523 (1943); Sharon Steel, 

872 F.2d at 39-40. 

33. The business judgment test “requires only that the trustee demonstrate that

[assumption or] rejection of the contract will benefit the estate.”  Wheeling-Pittsburgh Steel Corp. 

v. West Penn Power Co. (In re Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D.

Pa. 1987) (quoting Stable Mews, 41 B.R. at 596).  Moreover, pursuant to section 365(b)(1) of the 

Bankruptcy Code, for a debtor to assume an executory contract or unexpired lease, it must “cure, 

or provide adequate assurance that the debtor will promptly cure,” any default.  11 U.S.C. § 

365(b)(1).  The debtor may elect to assign a properly assumed executory contract or unexpired 

lease if adequate assurance of future performance is provided.  11 U.S.C. 365(f)(2); see L.R.S.C. 
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v. Rickel Home Centers, Inc. (In re Rickel Home Centers, Inc.), 209 F.3d 291, 299 (3d Cir. 2000)

(“[t]he Code generally favors free assignability as a means to maximize the value of the debtor’s 

estate”); Leonard v. General Motors Corp. (In re Headquarters Dodge, Inc.), 13 F.3d 674, 682 

(3d Cir. 1994) (noting that the purpose of section 365(f) is to assist a trustee in realizing the full 

value of the debtor’s assets). 

34. The meaning of “adequate assurance of future performance” depends on the facts

and circumstances of each case, but should be given “practical, pragmatic construction.”  EBG 

Midtown S. Corp. v. McLaren/Hart Envtl. Eng’g Corp. (In re Sanshoe Worldwide Corp.), 139 B.R. 

585, 593 (S.D.N.Y. 1992); see also In re Prime Motor Inns Inc., 166 B.R. 993, 997 (Bankr. S.D. 

Fla. 1994); Carlisle Homes, Inc. v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. 

D.N.J. 1988).  Among other things, adequate assurance may be provided by demonstrating the

assignee’s financial health and experience in managing the type of enterprise or property assigned. 

See, e.g., In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (finding adequate 

assurance of future performance present when prospective assignee of lease from debtor has 

financial resources and has expressed willingness to devote sufficient funding to business in order 

to give it strong likelihood of succeeding). 

35. Pursuant to the terms of the VTS APA, to the extent any defaults exist under any

VTS Contract, any such default will be promptly cured or adequate assurance that such default 

will be cured will be provided prior to the assumption and assignment.  If necessary, the Debtors 

will submit facts prior to or at the hearing on this Motion to show the financial credibility of Buyer 

and willingness and ability to perform under the VTS Contracts.  The hearing on this Motion will 

therefore provide the Court and other interested parties the opportunity to evaluate and, if 
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necessary, challenge the ability of Buyer to provide adequate assurance of future performance 

under the VTS Contracts, as required under section 365(b)(1)(C) of the Bankruptcy Code. 

36. In addition, the Debtors submit that it is an exercise of their sound business 

judgment to assume and assign, as the case may be, the VTS Contracts to Buyer in connection 

with the consummation of the Sale Transaction, and that the assumption and assignment of the 

VTS Contracts is in the best interests of the Debtors, their estates, their creditors, and all parties in 

interest.  The VTS Contracts being assigned to Buyer are an integral part of the VTS Assets being 

acquired by Buyer, and such assumption and assignment is reasonable and will enhance the value 

of the Debtors’ estates.  The Court should therefore authorize the Debtors to assume and assign 

the VTS Contracts. 

37. Further, simultaneous with the filing of this Motion, the Debtors will give notice to 

all counterparties to the VTS Contracts (the “Cure Notice”) substantially in the form attached 

hereto as Exhibit C.  This Cure Notice will include (i) each potential contract or lease that may be 

assumed and assigned in connection with the Sale Transaction, including the name of each 

counterparty and (ii) the amounts (the “Cure Costs”) the Debtors believe are necessary to cure 

any defaults with respect to such contract or lease in accordance with section 365(b) of the 

Bankruptcy Code.  The Cure Notice shall be served on each counterparty listed on the VTS 

Contract Schedule (as defined below) via first-class mail, and will: (a) state the Cure Cost; 

(b) notify each counterparty to a contract or lease listed on the VTS Contract Schedule that such 

party’s contract or lease may be assumed and assigned to Buyer upon the closing of the Sale 

Transaction; (c) state the date of the hearing on this Motion and that objections to any Cure Cost 

or to assumption and assignment of any contract or lease on any basis (including, but not limited 

to, objections related to adequate assurance of future performance by Buyer) will be heard at the 
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hearing; and (d) state a deadline by which objections to the Cure Cost or to the assumption and 

assignment of its contract or lease on any basis (including, but not limited to, objections related to 

adequate assurance of future performance by Buyer) must be filed; provided, however, that the 

inclusion of a contract, lease, or agreement on the Cure Notice or the VTS Contract Schedule will 

not constitute an admission that such contract, lease, or agreement is an executory contract or lease. 

38. Pursuant to the Cure Notice, the deadline to object to any Cure Cost or to 

assumption and assignment on any basis (including, but not limited to, objections related to 

adequate assurance of future performance by Buyer) will be ten (10) calendar days after service of 

the Cure Notice (the “Contract Objection Deadline”), and any such objections must: (1)(a) be in 

writing; (b) state the basis for such objection; and (c) if such objection is to the Cure Cost, state 

with specificity what Cure Cost the counterparty believes is required (in all cases, with appropriate 

documentation in support thereof) and (2) be filed with the Court and served on the Notice Parties 

by the Contract Objection Deadline.  Any objections to the assumption and assignment of the VTS 

Contracts will be heard at the hearing on this Motion.  The Debtors further request the ability to 

settle on a consensual basis any dispute regarding Cure Costs without further order of the Court.  

39. Under the VTS APA, Buyer will be responsible for payment of the Cure Costs as 

an assumed liability, subject to the Cure Payments Cap.  Upon the payment of the Cure Costs, 

neither the Debtors nor Buyer shall have any further liabilities to the counterparties to the VTS 

Contracts that accrue and become due and payable on or after the closing of the Sale Transaction 

except as provided in the VTS APA.  Upon the assumption of a VTS Contract and the payment of 

any relevant Cure Costs, Buyer shall be deemed substituted for the applicable Debtor as a party to 

the applicable VTS Contracts and the applicable Debtor shall be relieved, pursuant to section 

365(k) of the Bankruptcy Code of any further liability under the VTS Contracts.  A list of Debtors' 
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executory contracts and unexpired leases subject to potential assumption and assignment in 

connection with the Sale Transaction and the associated Cure Costs is attached to the Cure Notice 

as Exhibit 1 (the “VTS Contract Schedule”). 

BANKRUPTCY RULES 6004 AND 6006 SHOULD BE WAIVED 

40. The Debtors also request the Court waive the stay imposed by Bankruptcy Rules

6004(h) and 6006(d).  Bankruptcy Rule 6004(h) provides that “[a]n order authorizing the use, sale, 

or lease of property other than cash collateral is stayed until the expiration of 14 days after entry 

of the order, unless the court orders otherwise.”  Fed. R. Bankr. P. 6004(h).  Bankruptcy Rule 

6006(d) further provides that an “order authorizing the trustee to assign an executory contract or 

unexpired lease under § 365(f) is stayed until the expiration of fourteen (14) days after the entry 

of the order, unless the court orders otherwise.”  Fed. R. Bankr. P. 6006(d).  The sale of the VTS 

Assets must be approved and consummated to preserve the value of the VTS Assets and to ensure 

the closing of the Sale.  Therefore, time is of the essence, and the Debtors and Buyer intend to 

close the Sale Transaction in connection with the closing of the Sale.  Accordingly, as the exigent 

nature of the requested relief justifies immediate action, the Debtors respectfully request that the 

Court waive the fourteen-day stay imposed by Bankruptcy Rules 6004(h) and 6006(d). 

RESERVATION OF RIGHTS 

41. Nothing contained herein is or should be construed as:  (a) an admission as to the

validity of any claim against the Debtors or the existence of any lien against the Debtors’ property; 

(b) a waiver of the Debtors’ rights to dispute any claim or lien on any grounds; (c) a promise to

pay any claim; (d) an implication or admission that any particular claim would constitute an 

allowed claim; (e) an assumption or rejection of any executory contract or unexpired lease 

pursuant to section 365 of the Bankruptcy Code (except as expressly contemplated with respect to 
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the VTS Contracts); or (f) subject to subsection (e), a limitation on the Debtors’ rights under 

section 365 of the Bankruptcy Code to assume or reject any executory contract with any party 

subject to the Sale Order once entered.  Nothing contained in the Sale Order will be deemed to 

increase, reclassify, elevate to an administrative expense status, or otherwise affect any claim to 

the extent it is not paid.  Prior to the entry of the Sale Order, nothing contained in this Motion shall 

obligate the Debtors to perform under the VTS APA and/or consummate the Sale Transaction and 

the Debtors reserve all rights in connection with this Motion, including the right to withdraw or 

modify the relief requested in this Motion as may be warranted under the circumstances.   

NOTICE 

42. Notice of this Motion will be provided to: (i) the Office of the United States Trustee

for the District of Delaware; (ii) counsel for the Buyer; (iii) any party known or reasonably believed 

to have asserted any lien, claim, encumbrance, right of first refusal, or other Interest in or upon 

any of the Purchased Assets which are to be sold pursuant to the Purchase Agreement; (iv) all 

known nondebtor parties to executory contracts proposed to be assumed and assigned under the 

VTS APA; (v) any party known or reasonably believed to have expressed an interest in acquiring 

some or substantially all of the VTS Assets; (vi) counsel for the Official Committee of Unsecured 

Creditors; (vii) counsel for the Official Committee of Opioid Related Claimants; (viii) counsel for 

the ad hoc group of holders of the Debtors’ guaranteed unsecured notes, (ix) counsel for the first 

lien credit agreement agent, (x) counsel for the ad hoc group of first lien term lenders, (xi) counsel 

for the ad hoc group of first lien bondholders; (xii) counsel for the ad hoc group of second lien 

bondholders; (xiii) counsel for the Governmental Plaintiff Ad Hoc Committee; (xiv) counsel to 

the MSGE Group, (xv) the United States Attorney’s Office for the District of Delaware; (xvi) the 

attorneys general for all 50 states and the District of Columbia; (xvii) the United States Department 
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of Justice; (xviii) the Internal Revenue Service; (xix) the Securities and Exchange Commission; 

(xx) the United States Drug Enforcement Agency; (xxi) the United States Food and Drug

Administration; (xxii) any entity known to have expressed interest during the past six months in 

the VTS Assets; (xxiii) any other entity known to hold an Interest in the VTS Assets; and 

(xxiv) any other party entitled to notice pursuant to Bankruptcy Rule 2002 and Local Rule 9013-

1(b) (collectively, the “Notice Parties”). 
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WHEREFORE the Debtors respectfully request entry of the Sale Order granting the relief 

requested herein and such other and further relief as the Court may deem just and appropriate. 

Dated: May 19, 2021 

/s/ Amanda R. Steele 
RICHARDS, LAYTON & FINGER, P.A. 
Mark D. Collins (No. 2981) 
Michael J. Merchant (No. 3854) 
Amanda R. Steele (No. 5530) 
Brendan J. Schlauch (No. 6115) 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile: (302) 651-7701
Email:  collins@rlf.com 

merchant@rlf.com 
 steele@rlf.com 
 schlauch@rlf.com 

- and -

George A. Davis  
George Klidonas  
Andrew Sorkin  
Anupama Yerramalli  
LATHAM & WATKINS LLP 
1271 Avenue of the Americas 
New York, New York 10020 
Telephone:  (212) 906-1200
Facsimile:   (212) 751-4864
Email:   george.davis@lw.com
 george.klidonas@lw.com 
 andrew.sorkin@lw.com 
 anu.yerramalli@lw.com 

- and -

Jeffrey E. Bjork  
LATHAM & WATKINS LLP 
355 South Grand Avenue, Suite 100 
Los Angeles, California 90071 
Telephone: (213) 485-1234 
Facsimile: (213) 891-8763 
Email:  jeff.bjork@lw.com 

- and -

Jason B. Gott  
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   jason.gott@lw.com 

Counsel for the Debtors and Debtor in Possession 

Case 20-12522-JTD    Doc 2433    Filed 05/19/21    Page 27 of 27



 

 
RLF1 25340176v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
MALLINCKRODT PLC, et al., 
 
  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-12522 (JTD)  
 
(Jointly Administered) 
 
Hearing Date:  June 9, 2021 at 2:00 p.m. (ET) 
Obj. Deadline:  June 2, 2021 at 4:00 p.m. (ET) 
 
 

 
NOTICE OF MOTION AND HEARING 

 

PLEASE TAKE NOTICE that the debtors in possession in the above-captioned 

cases (collectively, the “Debtors”) have today filed the attached Debtors’ Motion for Entry of 

Order (I) Approving Sale of VTS Assets to MANDOS LLC and (II) Granting Related Relief (the 

“Motion”) with the United States Bankruptcy Court for the District of Delaware (the “Court”). 

PLEASE TAKE FURTHER NOTICE that objections or responses to the relief 

requested in the Motion, if any, must be made in writing and filed with the Clerk of the Court, 3rd 

Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before June 2, 2021 at 4:00 

p.m. (prevailing Eastern Time).  

PLEASE TAKE FURTHER NOTICE that if any objections to the Motion are 

received, the Motion and such objections shall be considered at a hearing before The Honorable 

John T. Dorsey, United States Bankruptcy Judge for the District of Delaware, at the Court, 824 

                                                 
1  A complete list of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ claims 

and noticing agent at http://restructuring.primeclerk.com/Mallinckrodt. The debtors’ mailing address is 675 
McDonnell Blvd., St. Louis, Missouri 63042. 
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North Market Street, 5th Floor, Courtroom 5, Wilmington, Delaware 19801, on June 9, 2021 at 

2:00 p.m. (prevailing Eastern Time). 

PLEASE TAKE FURTHER NOTICE THAT IF NO OBJECTIONS TO THE 

MOTION ARE TIMELY FILED IN ACCORDANCE WITH THIS NOTICE, THE COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE 

OR HEARING. 

[Remainder of page intentionally left blank] 
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Dated: May 19, 2021 

/s/  Amanda R. Steele        
RICHARDS, LAYTON & FINGER, P.A. 
Mark D. Collins (No. 2981)  
Michael J. Merchant (No. 3854) 
Amanda R. Steele (No. 5530) 
Brendan J. Schlauch (No. 6115) 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile: (302) 651-7701 
Email:   collins@rlf.com  
  merchant@rlf.com 
  steele@rlf.com 
  schlauch@rlf.com 
- and - 

 

 
 
 
George A. Davis (pro hac vice) 
George Klidonas (pro hac vice) 
Andrew Sorkin (pro hac vice) 
Anupama Yerramalli (pro hac vice) 
LATHAM & WATKINS LLP 
1271 Avenue of the Americas 
New York, New York 10020-1401 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:   george.davis@lw.com 
  george.klidonas@lw.com 
  andrew.sorkin@lw.com 
  

- and - 

Jeffrey E. Bjork (pro hac vice) 
LATHAM & WATKINS LLP 
355 South Grand Avenue, Suite 100 
Los Angeles, California 90071 
Telephone: (213) 485-1234 
Facsimile: (213) 891-8763 
Email:  jeff.bjork@lw.com 

- and - 

Jason B. Gott (pro hac vice) 
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   jason.gott@lw.com 
 
Counsel for Debtors and Debtors in 
Possession 
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EXHIBIT A 

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

MALLINCKRODT PLC, et al. 

Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 20-12522 (JTD) 

(Jointly Administered) 

Re: D.I. [__] 

ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363, AND 365, FEDERAL RULES OF 
BANKRUPTCY PROCEDURE 2002, 6004, 6006, 9007, 9008 AND 9014 AND LOCAL 

RULE 6004-1 (I) APPROVING THE SALE OF CERTAIN VTESSE LLC ASSETS; (II) 
APPROVING THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY 

CONTRACTS AND UNEXPIRED LEASES; (III) AUTHORIZING CONSUMMATION 
OF THE SALE TRANSACTION; AND (IV) GRANTING RELATED RELIEF 

Upon the motion dated May 19, 2021 (“Motion”) [D.I. [  ]], of Vtesse LLC (“Vtesse” or 

“Seller”) and its affiliated debtors in the above-captioned chapter 11 cases (collectively, 

“Debtors”), pursuant to sections 105(a), 363, and 365 of the United States Bankruptcy Code, 11 

U.S.C. §§ 101 et seq. (as amended, “Bankruptcy Code”), Rules 2002, 6004, 6006, 9007, 9008 and 

9014 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”), and Rule 6004-1 of the 

Local Rules for the United States Bankruptcy Court for the District of Delaware (“Local Rules”), 

for entry of an order, inter alia, (i) approving the sale of certain of Vtesse’s assets; (ii) approving 

the assumption and assignment of executory contracts and unexpired leases in connection 

therewith; (iii) authorizing consummation of the Sale Transaction (as defined below); and (iv) 

granting related relief; and a hearing having been held on [_____ __], 2021 (“Sale Hearing”) to 

1 A complete list of the Debtors in these Bankruptcy Cases may be obtained on the website of the Debtors’ 
claims and noticing agent at http://restructuring.primeclerk.com/Mallinckrodt. The Debtors’ mailing address is 675 
McDonnell Blvd., Hazelwood, Missouri 63042. 
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consider approval of the sale of the Purchased Assets2 to MANDOS LLC (“Buyer”) (as well as 

the assumption and assignment of the Assumed Contracts (as defined below) to the Buyer pursuant 

to the terms and conditions of the Asset Purchase Agreement by and between Seller and Buyer, 

dated May [__], 2021, attached as Exhibit A hereto (“Purchase Agreement”); and adequate and 

sufficient notice of the Motion, the Notice of Potential Assumption and Assignment of Contracts, 

the Purchase Agreement and this Sale Order having been given to all known parties in interest in 

this case; and all such parties having been afforded an opportunity to be heard with respect to the 

Motion and all relief requested therein; and the Court having reviewed and considered: (i) the 

Motion; (ii) the objections thereto, if any; and (iii) the arguments of counsel made, and (iv) the 

evidence proffered or adduced, at or before the Sale Hearing; and after due deliberation thereon; 

and good and sufficient cause appearing therefor, it hereby is 

FOUND AND DETERMINED THAT: 

A. The findings and conclusions set forth herein constitute the Court’s findings of fact

and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding 

pursuant to Bankruptcy Rule 9014.  To the extent any of the following findings of fact constitute 

conclusions of law, they are adopted as such.  To the extent any of the following conclusions of 

law constitute findings of fact, they are adopted as such. 

B. This Court has jurisdiction over the Motion and the transactions contemplated by

the Purchase Agreement (“Sale Transaction”) under 28 U.S.C. §§ 157 and 1334.  This matter is a 

core proceeding under 28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue of these cases and the 

Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409. 

2 Unless otherwise defined herein, all capitalized terms shall have the meanings ascribed to them in the Motion 
or the Purchase Agreement, as applicable. 
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C. The statutory predicates for the relief sought in the Motion are sections 105(a), 363,

and 365 of the Bankruptcy Code, as complemented by Bankruptcy Rules 2002, 6004, 6006, 9007, 

9008 and 9014. 

D. As evidenced by the affidavits or certificates of service filed with this Court:

(i) due, proper, timely, adequate and sufficient notice of the Motion, the Sale Hearing, the Notice

of Potential Assumption and Assignment of Contracts, the assumption, assignment and sale of the 

assumed and assigned contracts and leases attached hereto as Exhibit B (“Assumed Contracts”) 

and the other relief granted herein, and a substantially similar form of this Sale Order, have been 

provided in accordance with Bankruptcy Code §§ 102(1), 105(a), 363 and 365 and Bankruptcy 

Rules 2002, 6004, 6006, 9007, 9008 and 9014; (ii) such notice was good, sufficient and appropriate 

under the circumstances, and reasonably calculated to reach and apprise all known holders of 

Interests (as hereinafter defined), and all other parties in interest about the Motion, the Sale 

Hearing, the Notice of Potential Assumption and Assignment of Contracts, the assumption, 

assignment and sale of the Assumed Contracts, and the other relief granted herein; and (iii) no 

other or further notice of the Motion, the Sale Hearing, the Notice of Potential Assumption and 

Assignment of Contracts, and the other relief granted herein is or shall be required. 

E. A reasonable opportunity to object and be heard with respect to the Motion and the

relief requested therein has been afforded to all known interested persons and entities, including: 

(i) the Office of the United States Trustee for the District of Delaware; (ii) counsel for the Buyer;

(iii) any party known or reasonably believed to have asserted any lien, claim, encumbrance, right

of first refusal, or other Interest (as hereinafter defined) in or upon any of the Purchased Assets 

which are to be sold pursuant to the Purchase Agreement; (iv) all known nondebtor parties to 

executory contracts proposed to be assumed and assigned under the Purchase Agreement (“Non-
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Debtor Counterparties”); (v) any party known or reasonably believed to have expressed an interest 

in acquiring some or substantially all of the Purchased Assets; (vi) counsel for the Official 

Committee of Unsecured Creditors; (vii) counsel for the Official Committee of Opioid Related 

Claimants; (viii) counsel for the ad hoc group of holders of the Debtors’ guaranteed unsecured 

notes, (ix) counsel for the first lien credit agreement agent, (x) counsel for the ad hoc group of first 

lien term lenders, (xi) counsel for the ad hoc group of first lien bondholders; (xii) counsel for the 

ad hoc group of second lien bondholders; (xiii) counsel for the Governmental Plaintiff Ad Hoc 

Committee; (xiv) counsel to the MSGE Group, (xv) the United States Attorney’s Office for the 

District of Delaware; (xvi) the attorneys general for all 50 states and the District of Columbia; 

(xvii) the United States Department of Justice; (xviii) the Internal Revenue Service; (xix) the

Securities and Exchange Commission; (xx) the United States Drug Enforcement Agency; (xxi) the 

United States Food and Drug Administration; (xxii) any entity known to have expressed interest 

during the past six months in the VTS Assets; (xxiii) any other entity known to hold liens, claims, 

encumbrances, or other interests in the VTS Assets; (xxiv) the Customers; and (xxv) any other 

party entitled to notice pursuant to Bankruptcy Rule 2002 and Local Rule 9013-1(b). 

F. The Buyer (i) is purchasing the Purchased Assets in good faith and (ii) is a good

faith purchaser for value within the meaning of section 363(m) of the Bankruptcy Code and 

therefore is entitled to the full protections of that provision and any other applicable or similar 

bankruptcy or non-bankruptcy law.  The Buyer otherwise has proceeded in good faith in all 

respects in connection with this proceeding in that, among other things: (a) the Buyer recognized 

that the Seller was free to deal with any other party interested in acquiring the Purchased Assets 

and to solicit competing offers for the Purchased Assets, (b) all payments to be made by the Buyer 

in connection with the Purchase Agreement have been disclosed, (c) the Buyer has not violated 
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section 363(n) of the Bankruptcy Code by any action or inaction, and (d) the Purchase Agreement 

was negotiated, proposed and entered into in good faith and from arm’s-length bargaining 

positions with the parties represented by competent counsel of their choosing.  Neither the Buyer 

nor any of its affiliates or representatives are “insiders” of the Seller or other Debtors, as that term 

is defined in section 101(31) of the Bankruptcy Code, and no common identity of incorporators, 

directors or stockholders exists between the Buyer and the Seller or other Debtors. 

G. The consideration provided by the Buyer pursuant to the Purchase Agreement,

including the Purchase Price and Assumed Liabilities, is fair and adequate, is the highest or 

otherwise best offer therefor and constitutes reasonably equivalent value and fair consideration 

under the Bankruptcy Code and under the laws of the United States, any state, territory or 

possession thereof or the District of Columbia (including the Uniform Fraudulent Transfer Act, 

Uniform Voidable Transactions Act, and the Uniform Fraudulent Conveyance Act).  The Purchase 

Agreement was not entered into, and neither the Seller nor the Buyer have entered into the 

Purchase Agreement or propose to consummate the Sale Transaction, for the purpose of hindering, 

delaying or defrauding the Seller’s present or future creditors.  The Seller’s determination that the 

Purchase Agreement constitutes the highest or otherwise best offer for the Purchased Assets 

constitutes a reasonable, valid and sound exercise of the Seller’s business judgment, and is in the 

best interests of the Seller, its estate and its creditors. 

H. Subject to the entry of this Sale Order, the Seller has full power and authority to

execute the Purchase Agreement and all other documents contemplated thereby, and the Sale 

Transaction has been duly and validly authorized.   

I. The Purchased Assets constitute property of the Seller’s bankruptcy estate and title

thereto is vested in the Seller’s estate, within the meaning of section 541 of the Bankruptcy Code.  
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Accordingly, the Seller has or will have as of the date of Closing all right, title and interest to and 

in the Purchased Assets that may be required to implement and effectuate the Sale Transaction in 

the manner contemplated by the Purchase Agreement. 

J. The Seller (i) has full corporate power and authority to execute the Purchase

Agreement and the Ancillary Agreements, and the Sale Transaction has been duly and validly 

authorized by all necessary corporate action, (ii) has all of the corporate power and authority 

necessary to consummate the Sale Transaction and all transactions contemplated by the Purchase 

Agreement and the Ancillary Agreements, (iii) has taken all corporate action necessary to 

authorize and approve the Purchase Agreement and the Ancillary Agreements and the 

consummation by the Seller of the Sale Transaction and all transactions contemplated thereby, and 

(iv) does not require any consents or approvals that have not been obtained, other than the Court’s

entry of this Sale Order and those expressly provided for in the Purchase Agreement and the 

Ancillary Agreements to consummate such transactions. 

K. The transfer of the Purchased Assets to the Buyer will be a legal, valid and effective

transfer of the Purchased Assets and will vest the Buyer at Closing with all right, title and interest 

of the Seller in and to the Purchased Assets, free and clear of all claims (as defined in Section 

101(5) of the Bankruptcy Code, “Claims”), Liens (as defined in Section 101(37) of the Bankruptcy 

Code) and encumbrances (together, “Liens”) and all other interests (collectively with Claims and 

Liens, “Interests”), except for the liabilities assumed by the Buyer under the Purchase Agreement 

(“Assumed Liabilities”).  Other than the Assumed Liabilities, the Buyer (and its successors and 

assigns) shall have no obligations with respect to any liabilities of the Seller. 

L. Effective upon the Closing, this Order (i) is and shall be effective as a determination

that all Interests (other than Assumed Liabilities) of any kind or nature whatsoever existing as to 
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the Purchased Assets prior to the Closing have been unconditionally released, discharged, and 

terminated, and that the conveyances described herein have been effected, (ii) is and shall be 

binding upon and shall govern the acts of all persons and entities, including all filing agents, filing 

officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of 

deeds, administrative agencies or units, governmental departments or units, secretaries of state, 

federal, state and local officials and all other persons and entities who may be required by operation 

of law, the duties of their office, or contract, to accept, file, register or otherwise record or release 

any documents or instruments, or who may be required to report or insure any title or state of title 

in or to the Purchased Assets conveyed to the Buyer, and all recorded Interests (other than 

Assumed Liabilities) against the Purchased Assets shall be deemed stricken from such entities’ 

records, official and otherwise. 

M. If any person or entity that has filed financing statements, mortgages, mechanic’s

liens, or other documents or agreements evidencing Interests against or on the Purchased Assets 

shall not have delivered to the Debtors before the Closing, in proper form for filing and executed 

by the appropriate parties, termination statements, instruments of satisfaction, releases of liens and 

easements, and any other documents necessary for the purpose of documenting the release of all 

Interests (other than Assumed Liabilities) that the person or entity has or may assert with respect 

to the Purchased Assets, the Debtors and the Buyer are hereby authorized to execute and file such 

statements, instruments, releases, and other documents on behalf of such person or entity with 

respect to the Purchased Assets.  The Buyer is hereby authorized to file, register, or otherwise 

record a certified copy of this Order, which, once filed, registered, or otherwise recorded, shall 

constitute conclusive evidence of the release of all Interests against the Purchased Assets (other 

than the Assumed Liabilities).  This Order is deemed to be in recordable form sufficient to be 
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placed in the filing or recording system of each and every federal, state, or local government 

agency, department, or office. 

N. The terms of (a) that certain Credit Agreement, dated as of March 19, 2014 (as

amended, supplemented or otherwise modified from time to time, the “Credit Agreement”), among 

Mallinckrodt plc, as parent, Mallinckrodt International Finance S.A., as Lux borrower, 

Mallinckrodt CB LLC, as co-borrower, the lenders party thereto from time to time and Deutsche 

Bank AG New York Branch, as administrative agent, and the other Loan Documents (as defined 

in the Credit Agreement), (b) that certain Indenture, dated as of April 7, 2020 (as amended, 

supplemented or otherwise modified from time to time, the “First Lien Indenture”), by and among 

Mallinckrodt International Finance S.A. and Mallinckrodt CB LLC, as issuers, the guarantors party 

thereto from time to time, Wilmington Savings Fund Society, FSB, as first lien trustee, and 

Deutsche Bank AG New York Branch, as collateral agent, the 10.000% First Lien Senior Secured 

Notes due 2025 issued pursuant thereto and the other Note Documents (as defined in the First Lien 

Indenture) and (b) that certain Indenture, dated as of December 6, 2019 (as amended, supplemented 

or otherwise modified from time to time, the “Second Lien Indenture”), by and among 

Mallinckrodt International Finance S.A. and Mallinckrodt CB LLC, as issuers, the guarantors party 

thereto from time to time, and Wilmington Savings Fund Society, FSB, as second lien trustee and 

collateral agent, the 10.000% Second Lien Senior Secured Notes due 2025 issued pursuant thereto 

and the other Note Documents (as defined in the Second Lien Indenture), in each case permit the 

Debtors to implement the Sale Transactions. 

O. The Buyer is not a successor to the Seller, the Seller’s business or the Seller’s estate

by reason of any theory of law or equity and the Buyer shall not assume or in any way be 
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responsible for any liability or obligation of the Seller or its estate, except as otherwise expressly 

provided in the Purchase Agreement or this Sale Order.  The Buyer is not a continuation or 

substantial continuation of the Seller, its business or its estate, and there is no continuity between 

the Buyer and the Seller or its estate, business or operations.  The Buyer does not have a common 

identity of incorporators, directors or equity holders with the Seller.  The Buyer is not holding 

itself out to the public as a continuation of the Seller or its estate, and the Sale Transaction does 

not amount to a consolidation, merger or de facto merger of the Buyer and the Seller. 

P. A sale of the Purchased Assets other than one free and clear of Interests on the

terms set forth herein would be of substantially less benefit to and would adversely affect the 

Seller’s bankruptcy estate.  The Buyer would not have entered into the Purchase Agreement and 

would not consummate the transactions contemplated thereby if the transfer and sale of the 

Purchased Assets as provided therein were not free and clear of all Interests, or if the Buyer would, 

or in the future could, be liable in respect of any such Interests. 

Q. The Sale Transaction neither impermissibly restructures the rights of the Seller’s

creditors or holders of the Seller’s equity securities nor impermissibly dictates the terms of a 

liquidating plan of reorganization of the Seller.  The Sale Transaction does not constitute a sub 

rosa plan. 

R. The Seller will, including by way of entering into the Purchase Agreement, and the

provisions relating to the Assumed Contracts therein, (i) cure, or provide adequate assurance of 

cure, of any default existing prior to the date hereof under any of the Assumed Contracts, within 

the meaning of section 365(b)(l)(A) of the Bankruptcy Code, and (ii) provide compensation or 

adequate assurance of compensation to any party for any actual pecuniary loss to such party 

resulting from a default prior to the date hereof under any of the Assumed Contracts, within the 
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meaning of section 365(b)(1)(B) of the Bankruptcy Code, and the Buyer has provided adequate 

assurance of future performance of and under the Assumed Contracts, within the meaning of 

sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code.  The Buyer’s promises to perform the 

obligations under the Assumed Contracts after the Closing shall constitute adequate assurance of 

future performance under the Assumed Contracts being assigned to it within the meanings of 

sections 365(b)(1)(C) and (f)(2)(B) of the Bankruptcy Code. 

S. The Notice of Potential Assumption and Assignment of Contracts (including any

supplemental Notice of Potential Assumption and Assignment of Contracts) identifying all 

executory contracts and unexpired leases that may be assumed and assigned to the Buyer plus the 

corresponding Cure Amount was served upon all Non-Debtor Counterparties to such contracts and 

leases identified therein as evidenced by the affidavits of service filed in these chapter 11 cases. 

Such notice was good, sufficient and appropriate under the circumstances, and no other or further 

notice need be provided in connection with the assumption and assignment of the Assumed 

Contracts and fixing of Cure Amounts related thereto.  All Non-Debtor Counterparties to the 

Assumed Contracts have had an adequate opportunity to object to the assumption and assignment 

of the Assumed Contracts and the Cure Amounts in accordance with the applicable Notice of 

Potential Assumption and Assignment of Contracts. 

T. The Assumed Contracts are assignable notwithstanding any provisions contained

therein to the contrary.  Failure to object to the assumption and assignment of an Assumed Contract 

is deemed consent to such assumption and assignment. 

U. The Seller may sell the Purchased Assets to the Buyer free and clear of all Interests

(except the Assumed Liabilities) in accordance with, and to the extent permitted by, section 363(f) 

of the Bankruptcy Code because, in each case, one or more of the standards set forth in sections 
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363(f)(1)-(5) of the Bankruptcy Code has been satisfied.  Those holders of Interests against the 

Seller, its estate or any of the Purchased Assets who did not object, or who withdrew their 

objections, to the Motion are deemed to have consented thereto pursuant to section 363(f)(2) of 

the Bankruptcy Code.   

V. It is a reasonable exercise of the Seller’s business judgment to consummate the Sale

Transaction contemplated by the Purchase Agreement and the Ancillary Agreements, and such 

actions are in the best interests of the Seller’s estate and its creditors.  The Court finds the Seller 

has articulated good, sufficient and sound business purposes and justifications for the Sale 

Transaction, and compelling circumstances for this Court to approve the Purchase Agreement and 

Ancillary Agreements and the consummation of the Sale pursuant to section 363(b) of the 

Bankruptcy Code to the Buyer, including but not limited to, the following: (i) the Purchase 

Agreement constitutes the highest or otherwise best offer for the Purchased Assets and will provide 

a greater recovery for the Seller’s estate than would be provided by any available alternative, (ii) 

the Purchase Agreement represents a fair and reasonable offer to purchase the Purchased Assets 

and no other person or entity or group of entities has offered to purchase the Purchased Assets for 

greater economic value to the Seller’s estate than the Buyer, (iii) the Sale Transaction represents 

the best opportunity to continue development of the Product for the treatment of Niemann-Pick 

Disease, Type C, and (iv) the Seller and the Buyer engaged in good-faith, arm’s-length 

negotiations with respect to all aspects of the Sale Transaction, the Purchase Agreement and the 

Ancillary Agreements. 

W. The consummation of the Sale Transaction is legal, valid and properly authorized

under all applicable provisions of the Bankruptcy Code, including, without limitation, sections 

105(a), 363(b), 363(f), 363(m), 365(b), and 365(f) of the Bankruptcy Code, and all of the 
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applicable requirements of such sections have been complied with in respect of the Sale 

Transaction. 

X. The Purchase Agreement and the Ancillary Agreements are a valid and binding

contract between the Seller and the Buyer, which is and shall be enforceable against the Buyer and 

the Seller according to its terms. 

Y. The Seller has articulated good and sound business reasons for waiving the stay

otherwise imposed by Bankruptcy Rules 6004(h), and 6006(d).   

THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is granted as set forth herein.

2. All objections to the entry of this Sale Order and the relief requested in the Motion

and granted herein that have not been withdrawn, waived or settled, and all reservations of rights 

included therein, hereby are denied and overruled. 

Approval of the Purchase Agreement and the Sale Transaction 

3. The Purchase Agreement, the Ancillary Agreements and the transactions

contemplated thereunder are hereby approved. 

4. The Buyer’s offer for the Purchased Assets, as embodied in the Purchase

Agreement, is the highest and best offer for the Purchased Assets and is hereby approved. 

5. The Seller (and each of the other Debtors to the extent necessary to effectuate the

Sale Transaction) is authorized and directed to execute and deliver, and empowered to perform 

under, consummate and implement the Purchase Agreement and the Ancillary Agreements 

together with all additional instruments and documents that the Buyer reasonably deems necessary 

or appropriate to implement the Purchase Agreement and Ancillary Agreements and effectuate the 

Sale Transaction, and to take all other and further actions as may be reasonably requested by the 
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Buyer for the purpose of assigning, transferring, granting, conveying and conferring to Buyer the 

Purchased Assets, or as may be necessary or appropriate to the performance of the obligations of 

the Buyer and the Seller as contemplated by the Purchase Agreement and the Ancillary 

Agreements.   

6. The transfer of the Purchased Assets to the Buyer upon the Closing pursuant to the

Purchase Agreement shall constitute a legal, valid and effective transfer of the Purchased Assets, 

and shall vest the Buyer with all right, title and interest of the Seller in and to the Purchased Assets, 

free and clear of all Interests of any kind or nature whatsoever other than the Assumed Liabilities, 

with all such Interests attaching to the net cash proceeds of the Sale Transaction in the order of 

their priority, with the same validity, force and effect that they now have as against the Purchased 

Assets, subject to any claims and defenses the Seller’s estate may possess with respect thereto.  All 

holders of Interests fall within one or more subsections of section 363(f) of the Bankruptcy Code 

and are adequately protected by having their Interests attach to the net proceeds received by the 

Seller. 

7. Upon the Closing of the Sale Transaction, each of the Seller’s creditors and any

other holder of an Interest is authorized and directed to execute such documents and take all other 

actions as may be necessary to release its Interests in the Purchased Assets, if any, as such Interests 

may have been recorded or may otherwise exist.   

8. If any person or entity that has filed financing statements, mortgages, lis pendens

or other documents or agreements evidencing Interests in the Purchased Assets (except for the 

Assumed Liabilities) has not delivered to the Seller prior to the Closing, in proper form for filing 

and executed by the appropriate parties, termination statements, instruments of satisfaction or 

releases of all Interests that the person or entity has with respect to the Purchased Assets, then: (a) 
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the Buyer is hereby authorized and directed to execute and file such statements, instruments, 

releases and other documents on behalf of the person or entity with respect to the Purchased Assets, 

and (b) the Buyer is hereby authorized to file, register or otherwise record a certified copy of this 

Sale Order, which shall constitute conclusive evidence of the release of all Interests in the 

Purchased Assets of any kind or nature whatsoever.  Each and every federal, state and local 

governmental agency or department is hereby authorized to accept any and all documents and 

instruments necessary and appropriate to consummate the Sale Transaction. 

9. This Sale Order: (a) shall be effective as a determination that, except for the

Assumed Liabilities, at Closing, all Interests of any kind or nature whatsoever in or to the 

Purchased Assets prior to the Closing have been unconditionally released, discharged and 

terminated with respect to the Purchased Assets being sold (but not, for the avoidance of doubt, 

released, discharged or terminated with respect to the proceeds of those Purchased Assets), and 

that the conveyances described herein have been effected, and (b) shall be binding upon and shall 

govern the acts of all entities, including, without limitation, all filing agents, filing officers, title 

agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds, 

administrative agencies, governmental departments, secretaries of state, federal, state and local 

officials, and all other persons and entities who may be required by operation of law, the duties of 

their office or contract to accept, file, register or otherwise record or release any documents or 

instruments, or who may be required to report or insure any title or state of title in or to any of the 

Purchased Assets. 

10. Except for the Assumed Liabilities, all persons holding Interests of any kind or

nature whatsoever against the Seller or in the Purchased Assets hereby are forever barred, estopped 

and permanently enjoined from asserting, prosecuting or otherwise pursuing such Interests of any 
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kind or nature whatsoever against the Buyer or its officers, directors, shareholders or partners, its 

property or its successors and assigns or the Purchased Assets, as an alleged successor or 

otherwise, with respect to any Interest of any kind or nature whatsoever such person or entity had, 

has or may have against or in the Seller, its estate, its respective officers, directors or shareholders 

or the Purchased Assets. 

11. Any person or entity that is currently, or on the Closing Date may be, in possession

of some or all of the Purchased Assets is hereby directed to surrender possession of such Purchased 

Assets either to (a) the Seller before the Closing or (b) to the Buyer or its designees upon the Closing. 

12. Until the Closing, the Seller shall operate the Business (as defined in the Purchase

Agreement), including the Purchased Assets, incur liabilities and make disbursements, in each case 

in accordance with the Purchase Agreement and the Ancillary Agreements. 

13. The Seller is hereby authorized and directed in accordance with sections 105(a) and

365 of the Bankruptcy Code to (a) assume, assign and sell to the Buyer, effective and conditioned 

upon the Closing, the Assumed Contracts free and clear of all Interests of any kind or nature 

whatsoever, and (b) execute and deliver to the Buyer such documents or other instruments as the 

Buyer deems is necessary or appropriate to assign and transfer the Assumed Contracts to the Buyer. 

14. All requirements and conditions under sections 363 and 365 of the Bankruptcy

Code (including without limitation, the satisfaction of the requirements under sections 365(b)(1) 

and 365(c)(1) of the Bankruptcy Code) for the Seller’s assumption, assignment and sale to the 

Buyer of each of the Assumed Contracts have been satisfied, and the Seller may assume, assign 

and sell to the Buyer (at the Closing) each of the Assumed Contracts in accordance with sections 

363 and 365 of the Bankruptcy Code.  Any provisions in any Assumed Contracts that prohibit or 

condition the assignment of such Assumed Contracts or allow the party to such Assumed Contracts 
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to terminate, recapture, set off (if not exercised pre-petition), impose any penalty, condition, 

renewal or extension or modify any term or condition upon the assignment of such Assumed 

Contracts, constitute unenforceable anti-assignment provisions, which are void and of no force 

and effect.  Following the Closing of the Sale Transaction, the Assumed Contracts shall remain in 

full force and effect for the benefit of the Buyer, and the Buyer shall be fully and irrevocably vested 

in all right, title and interest in each of the Assumed Contracts, notwithstanding any provision in 

any such Assumed Contract (including those of the type described in sections 365(b)(2) and 363(f) 

of the Bankruptcy Code that prohibits, restricts or conditions such assignment.  The Seller shall be 

relieved from any further liability with respect to Assumed Contracts after the Seller’s assumption 

and assignment to the Buyer at Closing.  

15. Upon the Seller’s assignment of the Assumed Contracts under this Order, no default

shall exist under any of the Assumed Contracts and no Non-Debtor Counterparty thereto shall be 

permitted to declare or enforce a default by the Seller thereunder prior to the effective date of 

assumption.  All defaults or other obligations of the Seller under the Assumed Contracts arising 

prior to the Closing (without giving effect to any acceleration clauses or any default provisions of 

the kind specified in section 365(b)(2) of the Bankruptcy Code), are deemed satisfied by the 

payment of the Cure Amounts, if any, with respect to each Assumed Contract (as set forth in 

Exhibit B hereto) which shall be satisfied as soon as practicable by the Buyer in accordance with 

the Purchase Agreement or any agreement with a Non-Debtor Counterparty. 

16. The Seller is authorized to supplement Exhibit B to include additional Assumed

Contracts (each a “Supplemental Assumed Contract”) and Cure Amounts by filing with the Court 

and serving on each applicable Non-Debtor Counterparty a Notice of Potential Assumption and 

Assignment of Contracts.  Any objections by a Non-Debtor Counterparty to the assumption and 
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assignment of its Supplemental Assumed Contract and the Cure Amount due, if any, must be in 

writing and filed and served in accordance with the provisions of the Notice of Potential 

Assumption and Assignment of Contracts within ten (10) days of the date of such Notice. Upon 

the expiration of such ten-day period or, in the case of an objection by a Non-Debtor Counterparty, 

the entry of an order of the Court, or an agreement among such Non-Debtor Counterparty, the 

Buyer and the Seller, resolving such objection, each Supplemental Assumed Contract shall be 

deemed incorporated into Exhibit B and this Order shall apply to each Supplemental Assumed 

Contract in all respects as if listed on Exhibit B hereto. 

17. Each Non-Debtor Counterparty to an Assumed Contract is hereby forever barred,

estopped and permanently enjoined from asserting against the Buyer, or the Purchased Assets, any 

default arising prior to or existing as of the Closing, any indemnification claims or any 

counterclaim, setoff (if not exercised pre-petition) or any other Claim asserted or assertable against 

the Seller.  

18. To the extent a counterparty to any of the Assumed Contracts failed or fails to

timely object to a Cure Amount, such Cure Amount shall be deemed to be finally determined and 

any counterparty shall be prohibited from challenging, objecting to or denying the validity and 

finality of the Cure Amount at any time. 

19. The failure of the Seller or the Buyer to enforce at any time one or more terms or

conditions of any of the Assumed Contracts shall not be a waiver of such terms or conditions, or 

of the Seller’s and the Buyer’s rights to enforce every term and condition of the Assumed 

Contracts. 

20. The Buyer shall have no responsibility for any debt, liability or other obligation of

the Seller arising under or related to the Purchased Assets other than the Assumed Liabilities and 
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the Cure Payments.  Without limiting the generality of the foregoing and except as otherwise 

specifically provided in the Purchase Agreement, the Buyer shall not be liable for any claims 

against the Seller or any of their predecessors or affiliates arising out of or based on any obligations 

of the Seller arising prior to the Closing, including, but not limited to, liabilities on account of any 

taxes arising, accruing, or payable under, out of, or in connection with, or in any way relating to 

the Purchased Assets or the Seller prior to the Closing. 

21. The Buyer is not, and shall not be deemed, as a result of any action taken in

connection with, or as a result of the Sale Transaction including the transfer and sale of the 

Purchased Assets, to: (i) be a legal successor (or other such similarly-situated party) to the Seller, 

its business and operations or its estate (except as otherwise specified in the Purchase Agreement) 

by reason of any theory of law or equity; (ii) to be an affiliate of the Seller, (iii) have, de facto or 

otherwise, merged with or into the Seller, or (iv) be an alter ego or continuation or successor of 

the Seller in any respect.  Except for the Assumed Liabilities and the Cure Payments, the Buyer is 

not acquiring or assuming any Interests, including, without limitation, any liability arising from 

any of the following: (i) any employment or labor agreements, consulting agreements, severance 

agreements, change in control agreements or other similar agreements to which the Seller is or was 

a party; (ii) any pension, welfare, compensation or other employee benefit plans, agreements, 

practices, and programs, including without limitation, any pension plan of the Seller; (iii) the 

cessation of the Seller’s operations, dismissal of employees, or termination of employment or labor 

agreements or pension, welfare, compensation or other employee benefit plans, agreements, 

practices and programs and any obligations with respect thereto that arise from the Employee 

Retirement Income Security Act of 1974 (“ERISA”), the Fair Labor Standard Act, Title VII of the 

Civil Rights Act of 1964, the Age Discrimination and Employment Act of 1967, the Federal 
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Rehabilitation Act of 1973, the National Labor Relations Act, the Consolidated Omnibus Budget 

Reconciliation Act of 1985 or the Worker Adjustment and Retraining Notification Act; 

(iv) workmen’s compensation, occupational disease or unemployment or temporary disability

insurance claims; (v) environmental liabilities, debts, claims or obligations which may be asserted on 

any basis, including, without limitation, under the Comprehensive Environmental Response, 

Compensation and Liability Act or any other environmental, health and safety requirements; (vi) any 

bulk sales or similar law, (vii) any litigation by or against the Seller; and (viii) the laws of the United 

States, any state, territory or possession thereof, or the District of Columbia, based, in whole or in 

part, directly or indirectly, on any theory of law or equity, including without limitation, any theory of 

successor or transferee liability.  The Buyer and its employees, members, directors, advisors, lenders, 

affiliates, owners, successors and assigns shall not have any successor or vicarious liabilities with 

respect to the Seller, the Purchased Assets or any Interests of any kind or character with respect to the 

Seller or the Purchased Assets. 

Additional Provisions 

22. As demonstrated by (i) testimony and other evidence proffered or adduced at the

Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing, the 

Seller and their agents have marketed the Purchased Assets and conducted all aspects of the sale 

process at arm’s length, and in good faith.  The marketing process undertaken by the Debtors and 

their agents with respect to the Purchased Assets has been adequate and appropriate and reasonably 

calculated to maximize value for the benefit of all stakeholders.   

23. The consideration provided by the Buyer for the Purchased Assets under the

Purchase Agreement is fair and reasonable and the sale of the Purchase Assets may not be avoided 

under Bankruptcy Code §§ 363(n) or 549(a). 
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24. The transactions are undertaken by the Buyer without collusion and in good faith,

in accordance with Bankruptcy Code §§ 363(m) and 363(n).  The Buyer is a good-faith purchaser 

of the Purchased Assets and is entitled to all of the benefits and protections afforded by Bankruptcy 

Code section 363(m) and other applicable law.  Accordingly, the reversal or modification on 

appeal of the authorization provided herein to consummate the Sale Transaction shall not affect 

the validity of the sale of the Purchased Assets to the Buyer, unless such authorization is duly 

stayed pending such appeal.   

25. The Purchase Agreement, the Ancillary Agreements and any related agreements,

documents or other instruments may be modified, amended or supplemented by the parties thereto, 

in a writing signed by such parties, and in accordance with the terms thereof, without further order 

of the Court, provided that any such modification, amendment or supplement does not have a 

material adverse effect on the Seller’s estate. 

26. The Seller shall cooperate with the Buyer and the Buyer will cooperate with the

Seller, as set forth in the Purchase Agreement and the Ancillary Agreements, in each case to ensure 

that that transactions contemplated in the Purchase Agreement are consummated, and to provide 

an orderly transition of the Purchased Assets and Assumed Liabilities from the Seller to the Buyer. 

All persons and entities are hereby forever prohibited and enjoined from taking any action that 

would adversely affect or interfere with the ability of the Seller to sell and transfer the Purchased 

Assets to the Buyer in accordance with the terms of the Purchase Agreement, the Ancillary 

Agreements, and this Sale Order.  Following the Closing, no holder of an Interest in the Purchased 

Assets shall interfere with the Buyer’s title to or use and enjoyment of the Purchased Assets based 

on or related to such Interest, or any actions that the Seller may take in its chapter 11 case or any 

successor case. 
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27. Any amounts that become payable by the Seller to the Buyer pursuant to the

Purchase Agreement and any of the Ancillary Agreements executed in connection therewith shall 

be paid in accordance therewith; provided that in the event any amounts are not promptly paid to 

the Buyer, such amounts shall (i) be entitled to administrative expense claim status under sections 

503(b)(1)(A) and 507(a)(2) of the Bankruptcy Code; (ii) not be subordinate to any other 

administrative expense claim against the Seller; (iii) not be altered, amended, discharged or 

affected by any chapter 11 plan proposed, confirmation order entered in the Seller’s or the Debtors’ 

chapter 11 cases, or any order dismissing these chapter 11 cases without the prior written consent 

of the Buyer; (iv) be paid by the Seller in the time and manner provided for in the Purchase 

Agreement and the Ancillary Agreements without further order of this Court; and (v) not be subject 

to any bar date in the Seller’s chapter 11 case or any requirement to file any request for allowance 

of administrative claim or proof of claim. 

28. The failure specifically to include any particular provisions of the Purchase

Agreement or any Ancillary Agreement in this Sale Order shall not diminish or impair the 

effectiveness of such provisions, it being the intent of the Court that the Purchase Agreement and 

the Ancillary Agreements are hereby authorized and approved in their entirety, as it may be 

amended or supplemented in accordance with its terms and this Sale Order. 

29. To the extent of any conflict between the Purchase Agreement and this Sale Order

regarding the rights and obligations of the Seller and the Buyer with respect to each other, or with 

respect to the rights and obligations of third parties, this Sale Order shall govern.   

30. This Sale Order, the Purchase Agreement and the Ancillary Agreements shall be

binding in all respects upon (i) all creditors of and holders of equity interests in the Seller and the 

other Debtors (whether known or unknown), any holders of Interests, all Non-Debtor 
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Counterparties to any of the Assumed Contracts, the Buyer and all successors and assigns of the 

Buyer, and the Seller and the other Debtors and their estates, and (ii) on any trustee(s) subsequently 

appointed in the Seller’s or other Debtors’ chapter 11 cases or in the event of  a conversion of the 

Seller’s or other Debtors’ chapter 11 cases to cases under chapter 7 under the Bankruptcy Code.   

31. This Sale Order constitutes a final and appealable order within the meaning of 28

U.S.C. § 158(a).  None of the Purchase Agreement, the Ancillary Agreements, or the Sale 

Transaction are subject to rejection under Section 365 of the Bankruptcy Code or avoidance 

(whether through any avoidance or recovery, claim, action, or proceeding arising under chapter 5 

of the Bankruptcy Code or under any similar state or federal law or any other cause of action) by 

the Seller or other Debtors, any chapter 7 or chapter 11 trustee of the Seller’s or other Debtors’ 

bankruptcy estates or any other person or entity. The Purchase Agreement, the Ancillary 

Agreements, this Sale Order, and the Seller’s obligations therein and herein shall not be altered, 

impaired, amended, rejected, discharged, or otherwise affected by any chapter 11 plan proposed 

or confirmed in the Seller’s or other Debtors’ chapter 11 cases, any order confirming any chapter 

11 plan, or any subsequent order of this Court without the prior written consent of the Buyer. 

Nothing contained in any chapter 11 plan confirmed in these chapter 11 cases, the confirmation 

order confirming any such chapter 11 plan, or any order dismissing these chapter 11 cases, shall 

conflict with or derogate from the provisions of the Purchase Agreement, the Ancillary 

Agreements, or this Sale Order.  This Sale Order, the Purchase Agreement, and the Ancillary 

Agreements shall inure to the benefit of the Seller and the other Debtors, their estates, their 

creditors, the Buyer, and each of the foregoing respective successors and assigns. 

32. The fourteen-day stay otherwise imposed by Bankruptcy Rules 6004(h), 6006(d)

and 7062 is hereby waived, and this Sale Order shall be effective immediately upon entry.  Time 
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is of the essence in consummating the Sale Transaction contemplated by the Purchase Agreement, 

and it is in the best interests of the Seller and its estate to timely consummate such transaction. 

33. This Court retains exclusive jurisdiction to enforce and implement the terms and

provisions of the Purchase Agreement and the Ancillary Agreements, all amendments thereto, any 

waivers and consents thereunder, and each of the agreements executed in connection therewith in 

all respects, including, but not limited to, retaining jurisdiction to: (i) compel delivery of the 

Purchased Assets or performance of other obligations owed to the Buyer under the Purchase 

Agreement, the Ancillary Agreements, this Sale Order, or any other exhibit or agreements in 

connection with the Sale Transaction (collectively, the “Related Agreements”); (ii) resolve any 

disputes arising under or related to the Related Agreements, except as otherwise provided therein; 

(iii) interpret, implement, and enforce the provisions of the Related Agreements; (iv) protect the

Buyer and its affiliates against (a) any Interests against the Seller or in the Purchased Assets of any 

kind or nature whatsoever and (b) any creditors or other parties in interest regarding the turnover 

of the Purchased Assets that may be in their possession; and (v) enforce the provisions of the 

Related Agreements.  The provisions of this Sale Order are non-severable and mutually dependent. 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

1 AAIPharma 
Services Corp. 

2320 Scientific Park Drive, 
Wilmington, NC 28405 

Fax: 910.815.2340 

Legal 
Department 

Master 
Services 
Agreement, 
dated as of 
March 11, 
2016, by and 
between 
Vtesse, Inc and 
Alcami 
Corporation 
f/k/a 
AAIPharma 
Services Corp. 

$119,947.31 

2 WEP Clinical 951 Aviation Parkway, Suite 
200, Morrisville, NC 27560 

Jas Singh Khera, 
Managing 
Director 

Clinical 
Research 
Organization 
Master Service 
Agreement, 
dated as of 
August 20, 
2019, by and 
between 
Mallinckrodt 
ARD LLC and 
WE Pharma 
Inc. 

$7,045.00 

3 NICHD c/o 
NCI 
Technology 
Transfer 
Center 

9609 Medical Center Drive, 
Rm 1E530, MSC 9702 
Bethesda, MD 20892-9702 

hubbsa@mail.nih.gov 

240.276.5530 

N/A Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 
Research, 
dated as of 
December 10, 
2014, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 

$0 

Case 20-12522-JTD    Doc 2433-2    Filed 05/19/21    Page 25 of 166



2

US-DOCS\123937744.9
RLF1 25340137v.1 

Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

Institute of 
Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

4 NCATS, NIH 9800 Medical Center Drive, 
Rm B311 Rockville, MD 
20850 

portilll@mail.nih.gov 

'I'el: 1-301-217-2589 

Fax: l-341-217-5736 

Lili Portilla. 
Director, Office 
of Strategic 
Alliances 

Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 
Research, 
dated as of 
December 10, 
2014, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

$0 

5 NIH Office of 
Technology 
Transfer 

6011 Executive Boulevard, 
Suite 325 

Rockville, Maryland 20852-
3804 

Division 
Director, 
Division of 
Technology 

Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 

$0 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

Tel: 301-496-7057 

Fax: 301-402-0220 

Development and 
Transfer 

Research, 
dated as of 
December 10, 
2014, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

6 Technology 
Transfer 
Center 

NICHD C/O 
NCI 
Technology 
Transfer 
Center 

9609 Medical Center Drive 
Bethesda, MD 20892-9702 
MSC 9702 

NICHD_TDC@mail.nih.gov 

Hubbsa@mail.nih.gov 

NCI Technology 
Transfer Center 

Cooperative 
Research and 
Development 
Agreement, 
dated as of 
March 29, 
2019, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 

$0 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

and Vtesse, 
Inc. 

7 Office of 
Technology 
Transfer, 
National 
Institutes of 
Health 

6011 Executive Boulevard, 
Suite 325, Rockville, 
Maryland 20852-3804 

Chief, 
Monitoring & 
Enforcement 
Branch, Office of 
Technology 
Transfer, 
National 
Institutes of 
Health 

The National 
Institutes of 
Health Patent 
License 
Agreement – 
Exclusive, 
dated as of 
December 10, 
2014, by and 
between The 
National 
Institutes of 
Health and 
Vtesse, Inc. 

$0 

8 Rush 
University 
Medical 
Center 

1725 West Harrison Street, 
Suite 718, Chicago, IL 60612 

Tel: 913.942.4036 

Fax: 312.942.4168 

Elizabeth Berry-
Kravis MD PhD, 
Professor of 
Pediatrics, 
Neurological 
Sciences, 
Biochemistry 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 
University 
Medical Center 

$0 

9 Rush 
University 
Medical 
Center Office 
of Research 
Affairs 

707 S. Wood St., Annex LL, 
Chicago, IL 60612 

Fax: 312.942.2874 

Chief Research 
Administrator, 
Rush University 
Medical Center, 
Office of 
Research Affairs 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 
University 
Medical Center 

$0 

10 Rush 
University 
Medical 
Center, Office 
of Legal 
Affairs 

1800 West Van Buren Street, 
Suite 301, Chicago, IL 60612 

Fax: 312.942.4233 

General Counsel, 
Rush University 
Medical Center, 
Office of Legal 
Affairs 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 

$0 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

University 
Medical Center 

11 Covance 
Central 
Laboratory 
Services SP 

8211 SciCor Drive 
Indianapolis, IN 46214 

Legal Services Laboratory 
Services 
Agreement, 
dated as of 
June 17, 2015, 
by and among 
Vtesse, Inc., 
Covance 
Central 
Laboratory 
Services SA 
and Covance 
Central 
Laboratory 
Services LP 

$56,427.03 
(combined 
with #12, 
below) 

12 Covance 
Central 
Laboratory 
Services SA 

7, rue Moise Marcinhes 
Meyrin, Geneva, Switzerland, 
1217 

Legal Services Laboratory 
Services 
Agreement, 
dated as of 
June 17, 2015, 
by and among 
Vtesse, Inc., 
Covance 
Central 
Laboratory 
Services SA 
and Covance 
Central 
Laboratory 
Services LP 

$56,427.03 
(combined 
with #11, 
above) 

13 WE Pharma 
Inc. 

951 Aviation Parkway, Suite 
200, Morrisville, NC 27560 

Jas Singh Khera Master 
Services 
Agreement, 
dated as of July 
8, 2016, by and 
between 
Vtesse, Inc. 
and WE 
Pharma Inc., as 
amended 

$153,605.46 

Total Assigned $337,024.80 
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ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT (the “Agreement”, as further defined 
below) is entered into as of this 14th day of May, 2021, by and between Vtesse LLC, a 
Delaware limited liability company (the “Seller”), MANDOS LLC, a Delaware limited 
liability company (the “Buyer”), and solely for purposes of Section 9.12(b) in its capacity as 
guarantor, Beren Therapeutics P.B.C., a Delaware public benefit corporation (the “Buyer 
Parent”).  Capitalized terms are defined in Article 1. 

RECITALS 

WHEREAS, the Seller or its Affiliates have filed Chapter 11 bankruptcy Petitions 
pursuant to the Bankruptcy Code in the Bankruptcy Court; 

WHEREAS, the Buyer desires to purchase the Purchased Assets and assume the 
Assumed Liabilities from the Seller or its Affiliates, on the following terms and conditions; 

WHEREAS, the Seller desires to sell and to cause its Affiliates to sell the Purchased 
Assets and assign the Assumed Liabilities to the Buyer, on the following terms and 
conditions; 

WHEREAS, concurrently herewith, the Seller, the Buyer or their applicable Affiliates 
are executing the Transition Services Agreement; 

WHEREAS, the Parties intend to effectuate the transactions contemplated by this 
Agreement, subject to entry of the Sale Order by the Bankruptcy Court pursuant to, inter alia, 
Sections 105, 363, and 365 of the Bankruptcy Code, in accordance with the other applicable 
provisions of the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure and the 
local rules for the Bankruptcy Court; and 

WHEREAS, Seller’s ability to consummate the transactions set forth in this 
Agreement is subject to, among other things, the entry of the Sale Order by the Bankruptcy 
Court.  

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual 
covenants, representations, warranties, conditions, and agreements hereinafter expressed, the 
Parties agree as follows: 

ARTICLE 1 
DEFINITIONS 

The following words shall have the meaning given them in this Article 1: 

 “001 Clinical Trial” has the meaning set forth in Section 1.99. 

 “301 Clinical Trial” has the meaning set forth in Section 1.99. 

 “302 Clinical Trial” has the meaning set forth in Section 1.99. 

 “Acquisition Proposal” has the meaning set forth in Section 8.2(a).  
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 “Affiliate” means any person or entity which is controlling, controlled by, or 
under common control with, directly or indirectly, any other person or entity.  The term 
“control” (including, with correlative meaning, the terms “controlled by” and “under 
common control with”) as used with respect to any person, means the possession, directly or 
indirectly, of the power to direct or cause the direction of the management and policies of 
such person, whether through the ownership of voting securities, by Contract or otherwise. 

 “Agreement” means this Agreement as executed on the date hereof and as 
amended or supplemented in accordance with the terms hereof, including all Schedules and 
Exhibits hereto. 

 “Allocation” has the meaning set forth in Section 2.9.  

 “Allocation Method” has the meaning set forth in Section 2.9. 

 “Ancillary Agreements” means the Bill of Sale, the Assignment and 
Assumption Agreement, the Patent Assignment, the Trademark and Domain Name 
Assignment, and the Transition Services Agreement. 

 “Assignment and Assumption Agreement” has the meaning set forth in 
Section 6.4(c). 

 “Assumed Contracts” means those Contracts set forth on Schedule 1.11. 

 “Assumed Liabilities” means the following:  

(a) the payment of Cure Payments pursuant to Section 5.10, 

(b) all Liabilities incurred by or on behalf of Buyer or its Affiliates with 
respect to the Business, the Product or any of the Purchased Assets solely arising on or after 
the Closing,  

(c) any and all Liabilities and obligations of Seller or any of its Affiliates 
under the Assumed Contracts to the extent not arising out of or accruing as a result of a 
breach by Seller or any of its Affiliates under an Assumed Contract, and 

(d) any Liabilities and obligations of Seller or any of its Affiliates with 
respect to the Business, the Product or any of the Purchased Assets arising on or after the 
Closing; provided, however, that in no event shall the Assumed Liabilities include any 
Excluded Liabilities. 

 “Bankruptcy Cases” means the cases commenced under Chapter 11 of the 
Bankruptcy Code in the Bankruptcy Court by the Seller or its Affiliates. 

 “Bankruptcy Code” means Title 11 of the United States Code. 

 “Bankruptcy Court” means the United States Bankruptcy Court for the District 
of Delaware or such other court having competent jurisdiction over the Bankruptcy Case. 

 “Bill of Sale” has the meaning set forth in Section 6.4(b). 
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 “Biological Materials” means any tissues, cells, cell lines, engineered cell 
lines, organisms, proteins, modified proteins, blood samples, genetic material, antibodies and 
other biological substances and materials that relate exclusively to the Product, are used in 
the Business as currently conducted, and are owned by the Seller or an Affiliate of the Seller 
and in the possession or reasonable control of the Seller or an Affiliate of the Seller. 

 “Books and Records” means all files, documents, instruments, papers, books 
and records, in each case to the extent relating exclusively to the Product, the Business, or the 
Biological Materials, that are in existence as of the Closing Date and that are owned by the 
Seller or an Affiliate of the Seller and in the possession or reasonable control of the Seller or 
an Affiliate of the Seller, other than Tax Returns and work papers of the Seller or its 
Affiliates. 

 “Business” means the activities of developing the Product for the treatment of 
Niemann-Pick Disease, Type C, as conducted by the Seller and its Affiliates on or prior to the 
date hereof, including such activities as may change in connection with the Permitted 
Actions. 

 “Business Copyrights” means any and all Copyrights throughout the world, 
whether or not registered, in any tangible works of expression that are owned (or purported to 
be owned) or in-licensed by the Seller or any of its Affiliates and used or held for use 
exclusively in connection with the Business, including any and all Copyrights in the Books 
and Records or in the Product Data. 

 “Business Day” means any day which is not a Saturday, Sunday or a legal 
holiday in the State of New York, United States of America. 

 “Business Domain Registrations” means the registrations for the domain 
names listed on Schedule 1.22, together with any goodwill associated with such domain 
names. 

 “Business Intellectual Property” means the Business Copyrights, Business 
Domain Registrations, Business Know-How, Business Patent Rights, and Business 
Trademark Rights. 

 “Business Intellectual Property License Agreements” means those Assumed 
Contracts under which any Business Intellectual Property is in-licensed by the Seller or any 
of its Affiliates. 

 “Business Know-How” means any and all Know-How throughout the world 
owned (or purported to be owned) or in-licensed by the Seller or any of its Affiliates and used 
or held for use exclusively in connection with the Business, but excluding the Business 
Copyrights, Business Domain Registrations, Business Patent Rights, and Business Trademark 
Rights. 

 “Business Patent Rights” means the patents and patent applications listed on 
Schedule 1.26 and all other Patents throughout the world owned (or purported to be owned) 
or in-licensed by the Seller or any of its Affiliates and used or held for use exclusively in 
connection with the Business. 

 “Business Trademark Rights” means the Trademarks listed on Schedule 1.27. 
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 “Buyer” has the meaning set forth in the preamble. 

 “Buyer Guarantee” has the meaning set forth in Section 9.12(b). 

 “Buyer Parent” has the meaning set forth in the preamble. 

 “Buyer Representative” has the meaning set forth in Section 2.6(b)(ii)(C). 

 “Clinical Trials” means the Phase 3 Clinical Trials and any prior studies of or 
clinical trials relating to the Product conducted or sponsored by the Seller or any predecessor 
or Affiliate of the Seller.  

 “Closing” means the consummation of the transactions contemplated by this 
Agreement, as provided for in Section 2.4. 

 “Closing Date” means a date on which the Closing occurs, which shall be the 
date that is the later of (a) five (5) Business Days after the satisfaction of all conditions 
precedent hereto as set forth in Article 6 and Article 7 hereto (other than those conditions that 
by their nature are to be satisfied at the Closing, but subject to the satisfaction of all such 
conditions) and, (b) the last day of the calendar month occurring after the satisfaction of all 
conditions precedent hereto as set forth in Article 6 and Article 7 hereto (other than those 
conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction 
of all such conditions) or such other date, whether earlier or later, as shall be mutually agreed 
upon by the Parties. 

 “Closing Payment” has the meaning set forth in Section 2.5. 

 “Code” means the United States Internal Revenue Code of 1986, as amended, 
and the regulations thereunder. 

 “Committees” means the Official Committee of Unsecured Creditors and the 
Official Committee of Opioid Related Claimants appointed in the Bankruptcy Cases. 

 “Competing Bidder” has the meaning set forth in Section 8.2(b). 

 “Competing Product” has the meaning set forth in Section 2.6(b)(v)(B). 

 “Competitive Bidding Process” has the meaning set forth in Section 8.2(b). 

 “Confidentiality Agreement” has the meaning set forth in Section 5.4(a). 

 “Contracts” means all contracts, leases, deeds, mortgages, licenses, 
instruments, notes, commitments, undertakings, indentures, joint ventures and all other 
agreements, commitments and legally binding arrangements, whether written or oral. 

 “Copyrights” has the meaning set forth in Section 1.72. 

 “Covers” or “Covering” means with reference to a Patent, that, but for a 
license granted to a person under, or ownership of, such patent, the manufacture, use, sale, 
offer for sale, or importation of such Product by such person would infringe a Valid Claim of 
such Patent in the country in which such activity occurs (and, in the case of a Valid Claim of 
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a Patent that has not yet issued, considering any such then-pending Valid Claim in such 
Patent as if it were to issue with such claim). 

 “Cure Payments” means the amount required to be paid with respect to each 
Assumed Contract to cure all defaults under such Assumed Contract to the extent required by 
Section 365 of the Bankruptcy Code or the Bankruptcy Court and to otherwise satisfy all 
requirements imposed by Section 365 of the Bankruptcy Code or the Bankruptcy Court in 
order to effectuate, pursuant to the Bankruptcy Code, the assumption by the Seller or its 
Affiliates and assignment to Buyer of each Assumed Contract. 

 “Cure Payments Cap” means all Cure Payments up to an aggregate amount of 
four hundred thousand Dollars ($400,000.00). 

 “Deemed Proceeds” means an amount equal to the publicly disclosed average 
sales price of the then five (5) most recently sold third party Vouchers that were publicly 
disclosed as of the date of the notification to the Seller provided in Section 2.6(c). 

 “Disclosure Schedules” means the disclosures to be delivered by the Seller on 
the date hereof. 

 “Disputed Amount Contract” has the meaning set forth in Section 2.11(c). 

 “Dollars” or “$” means lawful money of the United States of America.  

 “EAP” means the ongoing expanded access programs for the Product in the 
treatment of Niemann-Pick Disease, Type C.  

 “Earn-Out Consideration” has the meaning set forth in Section 2.6(b)(i). 

 “Earn-Out Term” means, on a country-by-country and Product-by-Product 
basis, the period commencing on the Closing Date continuing until the later of (a) the date 
upon which there is no Valid Claim of a Purchased Patent or NIH Patent that Covers the 
manufacture, use, sale, offer for sale, or importation of such Product in the country in which 
such activity occurs, or (b) the expiration of the last-to-expire applicable Orphan Drug 
Exclusivity that covers such Product in the applicable country of sale. 

 “Effective Time” means the effective time of the Closing, which shall be 
deemed to be 11:59 p.m., U.S. Central Time, on the Closing Date. 

 “EMA” means the European Medicines Agency. 

 “Encumbrances” means mortgages, liens, charges, claims, security interests, 
easements or other encumbrances. 

 “Excluded Assets” means all assets and properties of Seller and its Affiliates 
except the Purchased Assets.  The Excluded Assets shall include at least the following, 
without limitation: 

(a) the Seller Marks, 

(b) accounts receivable, pre-paid expenses, rights to receive refunds, and 
any cash or cash equivalents of the Seller or any of its Affiliates, 
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(c) Tax Returns and work papers of the Seller or its Affiliates, 

(d) any rights of Seller or any of its Affiliates to Tax refunds, Tax deposits 
or estimated payments, and any other Tax assets of Seller or its Affiliates, 

(e) any real property or leasehold (together with all fixtures and fittings 
related to any property), physical plant, machinery, equipment, supplies, motor vehicles or 
laboratory or office equipment of the Seller or any of its Affiliates, 

(f) all avoidance, recovery, and subordination claims or causes of action 
of Seller under Sections 544 through 553 of the Bankruptcy Code or under applicable Law,  

(g) any rights under the Seller’s or its Affiliates’ insurance policies or self-
insurance, and 

(h) any books and records of the Seller’s or its Affiliates’ that are not 
Books and Records. 

 “Excluded Liabilities” means any Liabilities or obligations of the Seller or any 
of its Affiliates other than the Assumed Liabilities, including, without limitation, (a) those 
Liabilities set forth on Schedule 1.58, (b) any Liabilities or obligations of Seller or any of its 
Affiliates under the Vtesse Merger Agreement, (c) any Liabilities or obligations of the Seller 
or any of its Affiliates in connection with the existence or shut-down of the Phase 3 Clinical 
Trials, (d) any Liabilities and obligations of Seller or any of its Affiliates with respect to the 
Business, the Product or any of the Purchased Assets arising before the Closing, and (e) 
Excluded Tax Liabilities.  

 “Excluded Tax Liabilities” means, without duplication, all Liabilities for (a) 
Taxes to the extent arising out of, in respect of or relating to the Business or the Purchased 
Assets for Pre-Closing Periods, (b) to the extent not described under the preceding clause (a), 
all Taxes of the Seller or any of its Affiliates, including Taxes incurred by the Seller or any of 
its Affiliates in connection with the consummation of the sale and transfer of the Purchased 
Assets hereunder, and (c) Taxes arising out of an obligation of the Seller or any of its 
Affiliates under any Tax sharing, Tax allocation, Tax indemnity or similar agreements with 
respect to the Purchased Assets or Assumed Liabilities with respect to any Pre-Closing 
Period; provided however, that Excluded Tax Liabilities shall not include Transfer Taxes. 

 “FDA” means the United States Food and Drug Administration and any 
successor agency thereto. 

  “FDA Approval” means the approval by FDA of an NDA or other 
authorization to commercialize a pharmaceutical product in the United States. 

  “FDCA” means the Federal Food, Drug, and Cosmetic Act, as amended from 
time to time. 

 “Final Order” means an order or judgment of the Bankruptcy Court (or any 
other court of competent jurisdiction) entered by the clerk of the Bankruptcy Court (or such 
other court) on the docket in the Bankruptcy Case (or the docket of such other court), which 
has not been modified, amended, reversed, vacated or stayed and as to which (a) the time to 
appeal, petition for certiorari or motion for new trial, reargument or rehearing has expired and 
as to which no appeal, petition for certiorari or motion for new trial, reargument or rehearing 
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shall then be pending or (b) if an appeal, writ of certiorari, new trial, reargument or rehearing 
thereof has been sought, such order or judgment of the Bankruptcy Court (or other court of 
competent jurisdiction) shall have been affirmed by the highest court to which such order was 
appealed, or certiorari shall have been denied, or a new trial, reargument or rehearing shall 
have been denied or resulting in no modification of such order, and the time to take any 
further appeal, petition for certiorari or move for a new trial, reargument or rehearing shall 
have expired, as a result of which such order shall have become final in accordance with Rule 
8002 of the Federal Rules of Bankruptcy Procedure; provided, that the possibility that a 
motion under Rule 60 of the Federal Rules of Civil Procedure, as incorporated into the 
Federal Rules of Bankruptcy Procedure, may be filed relating to such order, shall not cause 
an order not be a Final Order. 

 “GAAP” means U.S. generally accepted accounting principles. 

 “Good Manufacturing Practice” has the meaning set forth in Section 3.10(e). 

 “Governmental Authority” means any instrumentality, subdivision, court, 
administrative agency, department, commission, official or other authority of any country, 
state, province, municipality or other governmental or political subdivision, or any quasi-
governmental or private body exercising any regulatory or other governmental authority of 
any kind. 

 “Healthcare Laws” has the meaning set forth in Section 3.9.  

 “HIPAA” has the meaning set forth in Section 3.9.  

 “HITECH Act” has the meaning set forth in Section 3.9. 

 “Income Taxes” means Taxes based on or measured by taxable income, net 
income, profit or a similar standard (excluding any Tax based on gross receipts). 

 “IND” means an investigational new drug application submitted to FDA 
pursuant to U.S. 21 C.F.R. Part 312, including any amendments thereto, and any comparable 
filing(s) with a Governmental Authority outside of the U.S. for the purpose of obtaining 
permission to conduct clinical trials, including a clinical trial application. 

 “Intellectual Property” means (a) patents and patent applications, together with 
all divisionals, continuations, continuations-in-part, reissues, and reexaminations thereof 
(collectively, “Patents”), (b) trademarks, service marks, logos, trade dress, and trade names 
and registrations and applications for registrations thereof and all the goodwill associated 
therewith (collectively, “Trademarks”), (c) copyrights and applications for registration 
thereof (collectively, “Copyrights”), (d) domain name registrations and (e) Know-How and 
other proprietary business and intellectual property rights. 

 “IRS” means the United States Internal Revenue Service. 

 “Key Region Approval Milestone” has the meaning set forth in 
Section 2.6(a)(ii). 

 “Key Region Approval Milestone Payment” has the meaning set forth in 
Section 2.6(a)(ii). 
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“Key Regions” means (i) any country in the jurisdiction of the EMA or (ii) 
Japan. 

 “Know-How” means trade secrets, formulas, inventions, improvements, ideas, 
know-how, manufacturing and production processes and techniques, and other confidential 
and proprietary information. 

 “Law” means any statute, law, ordinance, decree, order, injunction, rule, 
directive, or regulation of any Governmental Authority, and includes rules and regulations of 
any Regulatory Authority compliance with which is required by law, as they may be in effect 
on the date hereof or on and as of the Effective Time (as the context herein may require). 

 “Liability” means any liability (whether known or unknown, asserted or 
unasserted, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, and due 
or to become due). 

 “Material Adverse Effect” means any change, effect, development or event 
that, individually or in the aggregate, (a) has had or would reasonably be expected to have a 
material adverse effect on condition (financial or otherwise) or results of operations of the 
Business, the Purchased Assets and the Assumed Liabilities, taken as a whole or (b) prevents 
or materially impairs the ability of the Seller to consummate the transactions contemplated by 
this Agreement or perform its obligations hereunder; provided, however, that for purposes of 
clause (a), no change, effect, development or event (by itself or when aggregated or taken 
together with any and all other changes, effects, developments or events) resulting from, 
arising out of, or attributable to any of the following shall be deemed to be or constitute a 
“Material Adverse Effect,” and no change, effect, development or event (by itself or when 
aggregated or taken together with any and all other changes, effects, developments or events) 
resulting from, arising out of, or attributable to, any of the following shall be taken into 
account when determining whether a “Material Adverse Effect” has occurred or may, would 
or could occur:  (i) any changes, effects, developments or events in the economy or the 
financial, credit or securities markets in general (including changes in interest or exchange 
rates), (ii) any changes, effects, developments or events in the industries in which the Seller 
and its Affiliates operate, (iii) any changes, effects, developments or events resulting from the 
announcement or pendency of the transactions contemplated by this Agreement, or the 
consummation of or performance or compliance with the terms of this Agreement or any 
Ancillary Agreements (including, in each case, any loss of customers, suppliers or employees 
or any disruption in business relationships), (iv) any changes, effects, developments or events 
resulting from the failure of the Seller and its Affiliates, in each case and in respect of the 
Business, to meet internal forecasts, budgets or financial projections, (v) any natural or man-
made disaster or acts of God, calamities, national or international political or social 
conditions, including the engagement by any country in hostility (whether commenced 
before, on or after the date hereof, and whether or not pursuant to the declaration of a national 
emergency or war), or the occurrence of a military or terrorist attack, (vi) any epidemic, 
pandemic, or disease outbreak, (vii) the results of any marketing, efficacy or any other studies 
or any public statements made by advocacy groups, (viii) the Bankruptcy Cases, including, 
without limitation, (A) any announced sale or liquidation of Seller, any of its Affiliates, or 
any of their respective assets, including any objection thereto, (B) any objections in the 
Bankruptcy Court to this Agreement or any of the transactions contemplated hereby, the 
wind-down or reorganization of Seller and/or any of its Affiliates and any related plan of 
liquidation or reorganization, disclosure statement or structured dismissal and related notices, 
the assumption or rejection of any Assumed Contract otherwise in compliance with this 
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Agreement, and (C) any order of the Bankruptcy Court or any actions or omissions of Seller 
or its Affiliates required to be taken (or not taken) to comply therewith, or (ix) any changes in 
applicable Law or GAAP (or any interpretation thereof); provided further, however, that with 
respect to the preceding clauses (i), (ii), (v) and (vi), such matter shall be considered to the 
extent (but solely the disproportionate extent) that it disproportionately affects the Seller or 
its Affiliates relative to other companies operating in the industries in which the Seller or its 
Affiliates operate. 

 “Material Contract” has the meaning set forth in Section 3.6(a). 

 “Milestone Event” has the meaning set forth in Section 2.6(a). 

 “Milestone Payment” has the meaning set forth in Section 2.6(a). 

 “NDA” means a New Drug Application submitted to FDA under section 
505(b) of the FDCA. 

 “Net Sales” means the gross amounts invoiced for worldwide sales of a 
Product by the Selling Party to a non-Affiliate of the Buyer, less the following deductions, 
without duplication, in each case to the extent specifically related to the Product (and not 
previously deducted in calculating the amount invoiced or billed) and incurred by the Selling 
Party and calculated in a manner consistent with the Selling Party’s practices for other 
products: 

(a) trade, cash and quantity discounts and retroactive price reductions; 

(b) tariffs, duties, excises and Taxes on sales to the extent imposed upon 
and paid directly with respect to such sales (but excluding Income Taxes); 

(c) freight, insurance, packing costs and other transportation charges 
specifically relating to the sale and separately stated in the invoice therefor; 

(d) invoiced amounts that are written off as uncollectible, provided that if 
such amounts are subsequently collected, such amounts shall again be included in Net Sales; 

(e) amounts repaid or credits or allowances taken by reason of damaged 
goods, rejections, defects, expired dating, recalls or returns or because of retroactive price 
reductions or billing errors; 

(f) Taxes on sales or delivery (excluding Income Taxes); and 

(g) chargeback payments, rebates, credits and discounts mandated by or 
granted to: (i) managed healthcare organizations, (ii) federal, state or provincial or local 
governments or other agencies, (iii) purchasers or reimbursers or (iv) trade customers, 
including wholesalers, group purchasing organizations and buying groups. 

Notwithstanding anything contained herein, (A) Net Sales shall not include any 
milestone amounts or other one-time non-sales based consideration received by the Buyer or 
any Affiliate of the Buyer in consideration for entering into any Contract with any licensee or 
the grant of any license (including any sublicense) or other rights thereunder (including the 
right to co-promote or co-market or any other right to market or otherwise commercialize any 
Product), provided that the gross amounts invoiced for worldwide sales of a Product made by 
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any such licensee or other Selling Party shall be included in the calculation of Net Sales, and 
(B) sales to a third party consignee shall not be recognized as Net Sales until such sales are
considered sales for purposes of GAAP by the Buyer. Any free of charge disposal or use of a
Product for regulatory or marketing purposes, including sales for clinical studies purposes or
compassionate, named patient, charitable, humanitarian program or similar use, will not be
deemed a sale or disposition for calculating Net Sales.

Such amounts shall be determined from the books and records of the Selling Party, 
maintained in accordance with GAAP, or other similar generally accepted accounting 
principles used by the Selling Party, consistently applied and in accordance with customary 
industry practices, and consistent with the Net Sales reported in the financial statements to 
represent the financial reports of the Business to management, shareholders and lenders. 
Sales of the Product between or among the Buyer and its Affiliates for resale shall not be 
included within Net Sales; provided, however, that any subsequent sale of the Product by the 
Buyer to another person that is not the Buyer or its Affiliates shall be included within Net 
Sales. With respect to sales of the Product invoiced in Dollars, Net Sales shall be expressed in 
Dollars. With respect to sales of the Product invoiced in currencies other than Dollars, the 
Buyer shall use the Buyer’s then current standard exchange rate methodology for the 
translation of foreign currency sales into Dollars. 

 “Niemann-Pick Disease, Type C” means the rare autosomal recessive 
lysosomal storage disease that results from a genetic mutation in the NPC1 or NPC2 protein, 
resulting in an accumulation of cholesterol and other lipids in the lysosome. 

 “NIH License” means the National Institutes of Health Patent License 
Agreement – Exclusive, dated as of December 10, 2014, by and between The National 
Institutes of Health and Vtesse, Inc. 

 “NIH Patent” means any Business Patent Right licensed to the Seller or its 
Affiliates under the NIH License. 

 “Ordinary Course” means, with respect to the Business, the ordinary course of 
development and commercial operations customarily engaged in by the Business or any 
portion or geographic segment of the Business, provided, that all Permitted Actions shall be 
deemed Ordinary Course. 

 “Orphan Drug Exclusivity” means the orphan drug regulatory exclusivity to 
which qualifying drug products are entitled following marketing approval thereof in a given 
country, which extends for a period of (a) seven (7) years in the United States, (b) ten (10) 
years in the European Union or (c) such time, if any, that is prescribed by Law in any other 
country of the world, as applicable. 

“Party” means the Seller or the Buyer, and “Parties” means both of them. 

 “Past Practice” means, as to any Party, its past practices, accounting methods, 
elections and conventions. 

“Patent” has the meaning set forth in Section 1.72. 
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 “Permitted Actions” means any actions taken in connection with (a) the shut-
down of the development and commercial operations of the Business or (b) the Bankruptcy 
Case. 

 “Permitted Encumbrances” means, collectively, (a) liens for Taxes, fees, 
levies, duties, assessments or other charges of any kind imposed by any Governmental 
Authority that are not yet delinquent, (b) liens for mechanics, materialmen, laborers, 
employees, suppliers or similar liens arising by operation of law to the extent incurred in the 
ordinary course consistent with Past Practice for sums not yet past due, (c) Encumbrances 
extinguished by the Sale Order, and (d) Encumbrances arising under and reflected in the 
terms and conditions of any Assumed Contracts. 

 “Personal Information” means data or information in any medium that 
(a) relates to an identifiable natural person or that is otherwise personal data, protected health 
information, or other data regulated under applicable Laws relating to privacy, data protection 
or information security and (b) was collected or obtained, or is held for use, in connection 
with the Business or the Products, including any and all data and samples collected from 
clinical trial participants. 

 “Petition” means the voluntary petition or petitions under Chapter 11 of the 
Bankruptcy Code filed by the Seller or its Affiliates with the Bankruptcy Court. 

 “Petition Date” means October 12, 2020. 

 “Phase 3 Clinical Trials” means the on-going studies of the Primary Product 
with ClinicalTrials.gov identifiers (a) NCT02534844 Study VTS301 (the “301 Clinical 
Trial”) and Study VTS-270-302 (the “302 Clinical Trial”) and (b) NCT03643562 (Study 
VTS-270-001 (the “001 Clinical Trial”)). 

 “Post-Closing Periods” means any taxable period (or portion thereof) 
beginning after the Closing Date. 

 “Pre-Closing Periods” means any taxable period (or portion thereof) ending on 
or prior to the Closing Date. 

 “Primary Product” has the meaning set forth in the definition of “Product” in 
this Agreement. 

 “Priority Review Voucher Payment” has the meaning set forth in 
Section 2.6(c)(ii). 

 “Proceeding” or “Proceedings” mean any civil, criminal or administrative 
action, demand, suit, hearing, investigation or other proceeding by, before or with any 
Governmental Authority or any arbitration proceeding. 

 “Product” means (a) a product for the treatment of Niemann-Pick Disease, 
Type C, the manufacture, use, sale, offer for sale or importation of which is Covered by a 
Valid Claim of a Purchased Patent or that includes the active moiety to which a Purchased 
Orphan Drug Designation attaches (each Product described in this item (a), a “Primary 
Product”) or (b) any other product (1) the manufacture, use, sale, offer for sale or importation 
of which is Covered by a Valid Claim of a NIH Patent or (2) containing a mixture of 2-
hydroxypropyl-beta-cyclodextrins approved pursuant to a supplemental NDA filed with 
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respect to the NDA approved for VTS-270 or VTS-27X, or any new NDA that references the 
IND 113273 for which no new clinical safety or efficacy data are required (each Product 
described in this item (b), a “Secondary Product”). For the avoidance of doubt, reference to 
“the Product” in this Agreement shall mean any product that satisfies the definition of 
“Product” as defined in this Agreement. 

 “Product Data” means all toxicology, preclinical, clinical, chemistry, 
manufacturing and control, testing, sourcing, safety, and other information, reports, files, 
records, correspondence with Regulatory Authorities, dossiers and data relating exclusively 
to the Product, but only to the extent the foregoing are in the Seller’s or any of its Affiliates’ 
possession or control and only to the extent of the Seller’s or any of its Affiliates’ rights 
therein. 

 “Product Inventory” means all inventory of Product or components thereof 
and any other inventory used, useful or held for use in connection with the Business in 
Seller’s or its Affiliates’ possession or control as of the date hereof; provided that the Seller 
or its Affiliates shall be entitled to retain, and Product Inventory shall not include, such 
amount of inventory as is required to maintain an adequate clinical supply to complete the 
shutdown of the Phase 3 Clinical Trials as determined by the Seller in good faith. For the 
avoidance of doubt, Product Inventory shall include any inventory of Product that is acquired 
after the date hereof by Seller or its Affiliates; provided that Seller or its Affiliates shall 
provide a written purchase order for any such inventory to the Buyer, and the Buyer shall 
bear half of the cost of such inventory acquired after the date hereof. 

 “Product Line Sale” means a sale, transfer, assignment or license to any third 
party who is not an Affiliate of the Buyer, that includes all or substantially all of the rights 
covering the Product (including Regulatory Approvals and Purchased Intellectual Property); 
provided that any transaction involving changes in the control of the Buyer shall not be a 
“Product Line Sale”. 

 “Product Regulatory Applications” means the Regulatory Applications for the 
Product that are listed on Schedule 1.109. 

 “Property Tax Return” means any Tax Return required to be filed with respect 
to Property Taxes. 

 “Property Taxes” means all real estate, ad valorem, personal property and any 
other similar Taxes imposed by any Governmental Authority. 

  “Purchase Price” has the meaning set forth in Section 2.5. 

 “Purchased Assets” means, subject to Section 2.11: (a) the Purchased 
Intellectual Property, (b) all rights arising under the Assumed Contracts, including all 
Business Intellectual Property License Agreements, (c) the Product Regulatory Applications, 
(d) the Books and Records, (e) the Product Data, (f) all goodwill and going concern value 
associated exclusively with the Product and the Business (other than goodwill associated with 
the Excluded Assets), (g) the Product Inventory, (h) the Purchased Orphan Drug 
Designations, (i) any transferable rights in the Biological Materials, and (j) all other assets 
owned by the Seller or its Affiliates that are exclusively used in the Business or associated 
exclusively with the Product, as it exists as of the date hereof, in each case, wherever located 
and now existing (except for any Excluded Assets even if so used). 

Case 20-12522-JTD    Doc 2433-2    Filed 05/19/21    Page 45 of 166



13 

  “Purchased Intellectual Property” means, collectively, the Business 
Copyrights, Business Domain Registrations, Business Know-How, Business Patent Rights, 
and the Business Trademark Rights, in each case, that are owned or purported to be owned by 
the Seller or its Affiliates, along with all goodwill associated therewith and all income, 
royalties, damages and payments earned or accrued following the Closing or thereafter with 
respect thereto (including damages and payments for infringements or misappropriations 
thereof and the right to sue and recover for infringements or misappropriations thereof).  For 
the avoidance of doubt, the Purchased Intellectual Property shall not include the Seller 
Marks, any Excluded Assets, or any other Intellectual Property not explicitly identified as 
Purchased Intellectual Property. 

 “Purchased Orphan Drug Designation” means an orphan drug designation 
assigned to Vtesse, Inc. pursuant to the NIH License, described therein by reference numbers 
12-3864 and EU/3/13/1124. 

 “Purchased Patents” means the Business Patent Rights within the Purchased 
Intellectual Property and all divisionals, continuations, continuations-in-part (to the extent 
claiming priority to or the benefit of a Business Patent Right), reissues, and reexaminations 
thereof. 

 “Reasonable Efforts” means, for purposes of Section 2.6 of this Agreement, 
the carrying out of such obligations in a reasonable manner using such diligent and sustained 
efforts as are typically used by pharmaceutical companies of the size and resources of the 
Buyer for comparable activities, taking into consideration the development and 
commercialization practices for prescription pharmaceutical products of similar commercial 
potential at a similar stage in product lifecycle by such similarly situated pharmaceutical 
companies including with respect to the safety and efficacy of such product, the risks inherent 
in the development, distribution and commercialization of the product, its competitiveness 
compared to alternative third party products, the proprietary position of the product 
(including scope and duration of relevant patents), the scope of marketing approval and 
timely commercialization of the product, the regulatory status of the product (which includes 
any and all regulatory commitments, including, without limitation, post-marketing studies or 
development and other programs mandated by Regulatory Authorities to support the safety 
and efficacy of the product), whether the product is subject to a clinical hold, recall or market 
withdrawal, intellectual property rights with respect to the product, then-prevailing economic 
and market conditions, the strategic value of the product to such company, the anticipated 
profitability of the product (including based on reasonable and standard pricing and 
reimbursement practices consistent with other approved orphan drugs that treat ultra-rare 
diseases) and the therapeutic use of the product, but excluding from such consideration the 
obligation to make payment of any Earn-Out Consideration or the obligation to make the 
Priority Review Voucher Payment. 

 “Records” has the meaning set forth in Section 5.3. 

 “Regulatory Applications” means INDs, new drug applications, abbreviated 
new drug applications, marketing applications or submissions, and equivalent foreign 
registrations, applications and submissions, and all supplements and amendments thereto in 
support of an authorization by a Governmental Authority or Regulatory Approval for the 
research, development, manufacture, distribution or commercialization of a pharmaceutical 
product in a regulatory jurisdiction.  Regulatory Applications also include any application for 
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orphan-drug designation and rare pediatric disease designation, designations received from 
FDA, EMA or any other comparable Regulatory Authority. 

 “Regulatory Approval” means the technical, medical and scientific licenses, 
registrations, authorizations and approvals in a country or jurisdiction (other than the United 
States), supplements and amendments, pre- and post- approvals, pricing approvals and 
labeling approvals of the applicable Regulatory Authority necessary for the commercial 
manufacture, distribution, marketing, promotion, offer for sale, use, import, export and sale 
of a pharmaceutical product in a regulatory jurisdiction. 

 “Regulatory Authorities” and “Regulatory Authority” means the FDA or the 
EMA or any other agency with jurisdiction over the commercialization or manufacturing of 
drugs or medical devices. 

 “Review Board” has the meaning set forth in Section 3.10(d). 

 “RSA Parties” means the parties to the Restructuring Agreement dated as of 
October 11, 2020 (Docket No. 128, Exhibit A in the Bankruptcy Cases) (as amended, 
supplemented or otherwise modified from time to time). 

 “Sale Hearing” means the hearing at which the Bankruptcy Court considers 
approval of the Sale Order pursuant to Sections 105, 363 and 365 of the Bankruptcy Code. 

 “Sale Motion” means a motion seeking approval of the Bankruptcy court of 
the transaction(s) contemplated by this Agreement. 

 “Sale Order” means the order of the Bankruptcy Court, in form and substance 
acceptable to the Buyer, which, among other things, (a) approves, pursuant to Sections 105, 
363 and 365 of the Bankruptcy Code, (1) the execution, delivery and performance by the 
Seller of this Agreement and the Ancillary Agreements, (2) the sale of the Purchased Assets 
to Buyer free and clear of all Encumbrances on the terms set forth herein, and (3) the 
performance by Seller of its obligations under this Agreement; (b) authorizes the Seller to 
assume and assign to Buyer the Assumed Contracts; (c) finds that Buyer is a not a successor 
to the Seller; and (d) finds that Buyer is a “good faith” buyer within the meaning of 
Section 363(m) of the Bankruptcy Code and grants Buyer the full protection provided 
thereby. 

 “Secondary Product” has the meaning set forth in the definition of “Product” 
in this Agreement. 

 “Seller” has the meaning set forth in the preamble. 

 “Seller Marks” means the Seller Names and any other trademarks, service 
marks, or logos used on any, or in connection with the marketing, advertisement, promotion, 
offer for sale, or sale of, any products sold or offered for sale in connection with the Business 
that are not Business Trademark Rights and will not be transferred to the Buyer on the 
Closing Date. 

 “Seller Names” means the following trademarks, service marks, names and 
logos of the Seller and all of its Affiliates that are used in connection with the Business but 
are not part of the Purchased Assets and will not be transferred to the Buyer on the Closing 
Date: “Mallinckrodt” (or any variant thereof) and any logos, symbols or other representation 
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used generally by the Seller and its Affiliates in connection with their businesses and product 
lines other than the Business. 

 “Seller’s Knowledge” means the actual knowledge of those individuals whose 
names are set forth on Schedule 1.131 and the knowledge such individuals would have after 
performing a reasonably diligent investigation with respect to the relevant matter. 

 “Selling Party” means the Buyer, any Affiliate of the Buyer, or any licensee, 
sublicensee or other successor in interest under or to the Buyer’s rights in Purchased 
Intellectual Property pursuant to which such person has any other right to market or otherwise 
commercialize any Product. 

 “Signing Date Ancillary Agreements” means the Transition Services 
Agreement. 

 “Straddle Period” means any taxable period that begins on or before and ends 
after the Closing Date. 

 “Superior Proposal” has the meaning set forth in Section 8.2(b). 

 “Tax” and “Taxes” means all federal, state, local and foreign income, profits, 
employment, franchise, gross receipts, sales, use, transfer, stamp, property, capital, windfall 
profits, ad valorem, value-added and excise taxes, and all penalties, additions to tax and 
interest relating to any such amounts.   

  “Tax Returns” means all returns, reports, estimates, declarations, information 
returns or statements required by Law to be filed with a Governmental Authority related to 
any Tax, including any schedule or attachment thereto, and including any amendment or 
supplement thereof.  Any one of the foregoing Tax Returns shall be referred to sometimes as 
a “Tax Return.” 

 “Trademark” has the meaning set forth in Section 1.72. 

 “Transfer of IND Notice” has the meaning set forth in Section 6.4(g). 

 “Transfer of Orphan-Drug Designation Notice” has the meaning set forth on 
Section 6.4(h). 

 “Transfer of Rare Pediatric Disease Designation Notice” has the meaning set 
forth in Section 6.4(i). 

 “Transfer of Sponsor Obligations Notice” has the meaning set forth in Section 
6.4(f). 

 “Transfer Taxes” has the meaning set forth in Section 2.8(a). 

 “Transition Services Agreement” means the Transition Services Agreement 
dated the date hereof, but to be effective on and after the Closing, entered into by the Seller 
and the Buyer or their applicable Affiliates, attached hereto as Exhibit A. 

 “US Approval Milestone” has the meaning set forth in Section 2.6(a)(i). 
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 “US Approval Milestone Payment” has the meaning set forth in 
Section 2.6(a)(i). 

 “US Trustee” means the United States Trustee for the District of Delaware. 

  “Valid Claim” means (a) a claim of any issued and unexpired United States or 
foreign patent which shall not have been abandoned, revoked, withdrawn, cancelled or 
disclaimed, nor held invalid or unenforceable by a court of competent jurisdiction or other 
Governmental Authority of competent jurisdiction in an unappealed or unappealable decision 
or admitted in good faith to be invalid or unenforceable through reissue, re-examination, 
opposition procedure, nullity suit, or other proceeding or through disclaimer; or (b) a claim of 
a pending United States or foreign patent application that was filed, and is being prosecuted, 
in good faith and has neither been (i) cancelled, abandoned or finally disallowed without the 
possibility of appeal or refiling of such application, nor (ii) pending for more than seven (7) 
years since such claim was first presented, in which case said claim shall cease to be 
considered a Valid Claim unless and until a patent issues that recites such claim; provided, 
however, that if Buyer fails to maintain any issued Purchased Patent that Covers a Product, 
all claims of such Purchased Patent shall continue to be Valid Claims until the date on which 
such Purchased Patent would have expired if Buyer had paid all maintenance fees and 
otherwise taken all necessary steps to continue to maintain such Purchased Patent. 

 “Voucher” means a priority review voucher issued by FDA pursuant to section 
529 of the FDCA or otherwise under the authority of the United States Department of Health 
and Human Services to Buyer or its Affiliate(s) as the sponsor of a rare pediatric disease 
product application related to the Primary Product, that entitles the holder of such voucher to 
priority review of a single human drug application submitted under Section 505(b)(1) or 
505(b)(2) of the FDCA or Section 351(a) of the United States Public Health Service Act, as 
further defined in the FDCA after the date of approval of the rare pediatric disease product 
application. 

 “Vtesse Merger Agreement” means the Agreement and Plan of Merger, dated 
as of March 31, 2017, by and among Sucampo Pharmaceuticals, Inc., Saber Merger Sub, Inc., 
Vtesse Inc., and, solely in its capacity as Company Equityholder Representative, Fortis 
Advisors LLC, and the schedules, exhibits, agreements, documents and instruments delivered 
pursuant thereto. 

 “VTS-270” means a product that contains a mixture of 2-hydroxypropyl-beta-
cyclodextrins having a specific compositional fingerprint and impurity profile as described in 
the investigational new drug application (IND) 113273 or in any new drug application 
(NDA), supplemental NDA or amendment thereto referencing data in IND 113273. 

 “VTS-27-X” means any purer formulations of VTS-270. 

ARTICLE 2 
PURCHASE AND SALE OF ASSETS 

 Purchase and Sale of Assets.  Upon the terms and subject to the conditions of 
this Agreement, at the Closing and as of the Effective Time, the Seller shall, or shall cause its 
Affiliates to, sell, assign, transfer and convey to the Buyer or its designated Affiliates, and the 
Buyer or its designated Affiliates shall purchase, acquire and accept from the Seller and each 
such Affiliate of Seller, all of the Seller’s and each such Affiliate’s right, title and interest, as 
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of the Closing, in and to the Purchased Assets, free and clear of all Encumbrances (other than 
Permitted Encumbrances). As a material part of the consideration for this Agreement, Seller 
and Buyer agree that Buyer is taking the Purchased Assets “AS IS” “WHERE IS” with any 
and all latent and patent defects and that there is no warranty by Seller that the Purchased 
Assets are fit for a particular purpose. Buyer acknowledges that, except for the 
representations and warranties expressly contained in Article 3, it is not relying upon any 
representation, statement or other assertion with respect to the Purchased Assets’ condition or 
the Business, but is relying upon its examination of the Purchased Assets and the Business. 
Buyer takes the Purchased Assets under the express understanding there are no express or 
implied warranties (except for limited warranties of title set forth in the Ancillary 
Agreements). 

 Excluded Assets.  The Seller and its Affiliates shall retain all of their right, 
title and interest in and to the Excluded Assets, and the Buyer expressly agrees and 
acknowledges that the Buyer is not acquiring any right, title or interest in or to any of the 
Excluded Assets.  Notwithstanding anything contained in this Agreement to the contrary but 
subject to the Seller’s confidentiality obligations pursuant to Section 5.4 hereof, the Seller 
and its Affiliates may retain an archival copy of Assumed Contracts, Books and Records, and 
Product Data conveyed hereunder, as well as an archival copy of any other records or 
documents that it may require to perform any of its obligations hereunder, under any other 
agreement entered into in connection herewith from and after the Closing or in the 
Bankruptcy Cases. 

 Transfer of Assumed Liabilities; Assumption and Assignment of Contracts. 

(a) As of the Effective Time, the Buyer agrees and undertakes to assume 
under the Assignment and Assumption Agreement full liability and responsibility for the 
Assumed Liabilities and to duly, timely and properly perform and discharge the Assumed 
Liabilities.  Notwithstanding any other provision of this Agreement, the Buyer shall not 
assume, and shall not be responsible to pay, perform or discharge, any Excluded Liabilities, 
each of which shall be retained by the Seller, in each case without further recourse to the 
Buyer or any of its Affiliates. 

(b)  

(i) On or before May 17, 2021, the Seller shall deliver 
Schedule 2.3(b)(i) to the Buyer, which Schedule shall list each Assumed Contract of the 
Seller, and shall contain the Seller’s good-faith best estimate of the amount of Cure Payments 
with respect to each such Assumed Contract; provided, however, that from and after the date 
of delivery of Schedule 2.3(b)(i) hereunder until five (5) days prior to the Sale Hearing, the 
Seller may provide updates or supplements to Schedule 2.3(b)(i) to include Contracts entered 
into after the date hereof in compliance with the terms of this Agreement and/or to include 
revised Cure Payments with respect to any Contract set forth therein, which updates shall 
amend Schedule 2.3(b)(i) for all purposes hereof.  The Seller shall commence appropriate 
proceedings before the Bankruptcy Court and otherwise take all reasonably necessary actions 
in order to obtain approval of the assumption and assignment to the Buyer of the Assumed 
Contracts listed on the original Schedule 2.3(b)(i) at the Sale Hearing.  The Buyer shall pay 
the Cure Payments on account of Assumed Contracts. 

(ii) At the Closing, the Seller shall assume and assign to the Buyer 
or one if its Affiliates the Assumed Contracts, in each case pursuant to Section 365 of the 
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Bankruptcy Code and the Sale Order, subject to provision by the Buyer of adequate assurance 
as may be required under Section 365 of the Bankruptcy Code and payment of the Cure 
Payments in respect of Assumed Contracts as contemplated hereby.  The Seller shall be 
solely responsible for the payment, performance and discharge when due of the Liabilities 
under the Assumed Contracts arising between the Petition Date and the Closing Date (other 
than Cure Payments paid pursuant to Section 5.11), and such Liabilities shall not be the 
obligation, liability or responsibility of Buyer. 

(c) If, following the Closing, the Seller receives or becomes aware that it 
holds any asset, property or right which constitutes a Purchased Asset, or any Liability or 
other obligation which constitutes an Assumed Liability, then the Seller shall transfer such 
asset, property or right, or such Liability or obligation, as the case may be, to the Buyer or 
one of its Affiliates as promptly as practicable and for no additional consideration. 

(d) If, following the Closing, the Buyer receives or becomes aware that it 
holds any asset, property or right which constitutes an Excluded Asset, or any Liability or 
other obligation which constitutes an Excluded Liability, then the Buyer shall transfer such 
asset, property or right, or such Liability or obligation, as the case may be, to the Seller as 
promptly as practicable for no additional consideration. 

(e) Additional and Eliminated Assumed Contracts. Notwithstanding 
anything in this Agreement to the contrary, the Buyer may, from time to time and in its sole 
and absolute discretion, amend or revise Schedule 2.3(b)(i) in order to (i) add any Contract to 
such Schedule prior to the Closing Date or (ii) eliminate any Assumed Contracts from such 
Schedule prior to the Closing Date and, for any particular Assumed Contract that will be 
assumed by the Buyer or one of its Affiliates, to identify such Affiliate.  Automatically upon 
the addition of any Contract to Schedule 2.3(b)(i) by Buyer in accordance with the previous 
sentence, it shall be an Assumed Contract for all purposes of this Agreement. Automatically 
upon the deletion of any Assumed Contract from Schedule 2.3(b)(i) by the Buyer in 
accordance with the first sentence of this Section 2.3(e), it shall be an Excluded Asset for all 
purposes of this Agreement, and no Liabilities arising thereunder or relating thereto shall be 
assumed by Buyer or its Affiliates or be the obligation, liability or responsibility of Buyer or 
its Affiliates.  If any Contract is added to the list of Assumed Contracts, then the Seller shall 
take such steps as are reasonably necessary to cause such Contract to be assumed and 
assigned to Buyer as promptly as possible at or following the Closing. 

 Closing.  The Closing shall take place at 9:00 a.m., U.S. Central Time, on the 
Closing Date at the offices of Bryan Cave Leighton Paisner LLP, in St. Louis, Missouri or at 
such other place as the Parties may agree in writing.  At Closing, the Seller shall deliver or 
cause to be delivered to the Buyer the documents identified in Article 6, and the Buyer shall 
deliver to the Seller (a) by wire transfer of immediately available funds, the cash portion of 
the Closing Payment in accordance with the wire transfer instructions set forth on 
Schedule 2.4, and (b) the documents identified in Article 7.  At the Closing, or as soon as 
reasonably practicable following the Closing using its reasonable best efforts and in good 
faith, the Seller shall deliver the Purchased Assets to the Buyer in accordance with the 
delivery instructions set forth on Schedule 2.4. 

 Purchase Price.  In consideration for the sale and transfer of the Purchased 
Assets, the Buyer shall (a) at the Closing, assume the Assumed Liabilities and pay to the 
Seller a one-time, non-refundable payment of one million Dollars ($1,000,000.00) (the 
“Closing Payment”), and (b) in the manner and at the times set forth below, pay or cause to 
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be paid any amounts payable pursuant to Section 2.6(a), Section 2.6(b) and Section 2.6(c)  
(collectively with the Closing Payment, the “Purchase Price”); provided, however, that Buyer 
reserves the right, in its sole discretion, to increase the Purchase Price (including any 
component thereof), subject to the Sale Order and applicable Law.  

Post-Closing Consideration. 

(a) Milestone Payments. The Buyer shall notify the Seller in writing
within ten (10) Business Days of the end of a calendar month during which any milestone 
events set forth in this Section 2.6(a) below (each a “Milestone Event”) are achieved. The 
Buyer will pay to the Seller each of the following milestone payments (each, a “Milestone 
Payment”) for the achievement of the corresponding Milestone Event, no later than fifteen 
(15) days after the end of the calendar month in which such milestone is achieved:

(i) if, following the Closing Date, the Buyer, its Affiliates or any
person that assumes any obligations under this Agreement or any rights with respect to the 
Product (including, but not limited to, in connection with a Product Line Sale) receives FDA 
Approval of the Product with indications of use for the treatment of Niemann-Pick Disease, 
Type C (the “US Approval Milestone”), the Buyer will make or ensure that the applicable 
person that has assumed such obligation, as the case may be, will make a one-time, non-
refundable payment of one million five hundred thousand Dollars ($1,500,00.00) to the Seller 
(the “US Approval Milestone Payment”); and 

(ii) if, following the Closing Date, the Buyer, its Affiliates or any
person that assumes any obligations under this Agreement or any rights with respect to the 
Product (including, but not limited to, in connection with a Product Line Sale) receives 
Regulatory Approval of the Product with indication of use for the treatment of Niemann-Pick 
Disease, Type C within any country in the Key Regions (the “Key Region Approval 
Milestone”), the Buyer will make or ensure that the applicable person that has assumed such 
obligation, as the case may be, will make a one-time, nonrefundable payment of five hundred 
thousand Dollars ($500,000.00) to the Seller (the “Key Region Approval Milestone 
Payment”). 

For the avoidance of doubt, each of the Milestone Payments will be payable only one 
time and no Milestone Payment will be paid in the event that the corresponding Milestone 
Event is not achieved in accordance with the terms and limitations set forth above. Within 
sixty (60) days of each anniversary of this Agreement, the Buyer will provide an annual 
written report to the Seller on the progress made towards achieving the milestones set forth in 
Section 2.6(a)(i)-(ii) and, thereafter, reasonably promptly answer reasonable questions from 
the Seller regarding such report and progress. 

(b) Earn-Out Payments.

(i) The Seller shall be entitled to (A) a one-time, nonrefundable
payment of five million Dollars ($5,000,000) if aggregate worldwide Net Sales of Products 
exceed fifty million Dollars ($50,000,000.00) and Buyer is awarded a Voucher during the 
Earn-Out Term; provided that any payment made under this clause (A) shall be made only 
once and shall not otherwise affect or modify the Buyer’s obligation to pay the Earn-Out 
Consideration provided for under clause (B) of this Section 2.6(b)(i) and (B) payments based 
on annual calendar year Net Sales of Primary Products and Secondary Products during the 
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Earn-Out Term in an amount equal to a percentage of such Net Sales as set forth below 
(collectively, clauses (A) and (B), the “Earn-Out Consideration”):  

Percentage payable 
to Seller 

Portion of aggregate Worldwide Net Sales of Primary Products 
during each such calendar year 

3.5% of Net Sales of Primary Products during the Earn-Out Term that are 
within the first one hundred million Dollars ($100,000,000.00) 

5.0% of Net Sales of Primary Products during the Earn-Out Term that are 
within the next two hundred million Dollars ($200,000,000.00) 

6.0% of Net Sales of Primary Products during the Earn-Out Term that are 
in excess of three hundred million Dollars ($300,000,000.00)  

  

Percentage payable 
to Seller 

Portion of aggregate Worldwide Net Sales of Secondary 
Products during each such calendar year 

1.0% of Net Sales of Secondary Products during the Earn-Out Term that 
are within the first one hundred million Dollars ($100,000,000.00) 

1.5% of Net Sales of Secondary Products during the Earn-Out Term that 
are within the next two hundred million Dollars ($200,000,000.00) 

2.0% of Net Sales of Secondary Products during the Earn-Out Term that 
are in excess of three hundred million Dollars ($300,000,000.00)  

  

 

For the purposes of calculating Net Sales as described in this Section 2.6(b)(i), Net Sales 
shall only include Net Sales of the applicable Product attributable to sales of such Product in 
countries for which the applicable Earn-Out Term has not expired. For the avoidance of 
doubt, any damages or other monetary awards recovered by the Buyer in connection with a 
Proceeding to address infringement or misappropriation by a third party of any Business 
Patent Right that Covers the Product (or the sale, offer for sale, manufacture, use or 
importation thereof), after the payment of any costs or expenses of the Buyer in connection 
with such Proceeding, to the extent that such damages or other monetary awards are for lost 
sales or lost profits for the Product, shall be deemed to be Net Sales for purposes of 
calculating the Earn-Out Consideration payable to the Seller under this Agreement. 

(ii) Reporting; Meetings. 

(A) Reporting. From and after the Closing and until such 
time as all Earn-Out Consideration and the Priority Review Voucher Payment 
have been paid by the Buyer pursuant to this Section 2.6(b) and Section 2.6(c), 
respectively or until all development efforts cease in accordance with this 
Agreement (or in case of the Priority Review Voucher Payment that the 
Voucher has not been issued and is not capable of being issued), the Buyer 
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shall provide the Seller, within ninety (90) calendar days following December 
31 of each such calendar year, with a reasonably detailed written report of the 
status of activities of the Buyer reasonably pertinent to the Earn-Out 
Consideration or the Voucher, as applicable, and their then-current plans with 
respect to the development and commercialization of the Product that include 
the following, with respect to the Product and the Voucher: 

a. the status of planned and ongoing clinical trials, 
including the enrollment of patients therein and the top-line 
results therefrom to the extent that such top-line results have 
been or are reasonably likely to be publicly-disclosed by the 
Buyer; 

b. the status of the material completed regulatory 
filings (including applications for manufacturing, marketing 
and pricing approvals); 

c. material correspondence with Governmental 
Authorities regarding regulatory matters with respect to the 
Voucher; and 

d. other matters relating to the status of the 
Voucher and the status of development, FDA Approval, 
Regulatory Approval or manufacture of the Product that would 
be reasonably likely to materially impact whether and when 
any Earn-Out Consideration is earned. 

(B) Net Sales Reporting; Records and Audit. 

a. Quarterly Net Sales Reports. Commencing after 
the first to occur of the achievement of the US Approval 
Milestone or the Key Region Approval Milestone, during the 
Earn-Out Term the Buyer shall provide the Seller, within forty-
five (45) calendar days following the end of each calendar 
quarter, with a Net Sales report setting forth, on an aggregate 
basis, gross amounts invoiced on sales of the Product (in 
Dollars and units), all deductions subtracted therefrom in 
calculating Net Sales (on a deduction category-by-deduction 
category basis) and Net Sales. 

b. Records and Audits. 

1. During the Earn-Out Term, the Buyer 
agrees to keep full, clear and accurate records for a 
minimum period of three (3) years after relevant Net 
Sales occur, setting forth the sales of the Product in 
sufficient detail to enable Net Sales to be determined. 

2. The Buyer further agrees, upon not less 
than thirty (30) calendar days’ prior written notice, to 
permit the books and records relating to such Net Sales 
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to be examined by an independent accounting firm 
selected by the Seller and reasonably acceptable to the 
Buyer for the purpose of verifying reports provided by 
the Buyer under Section 2.6(b)(ii)(B)a). Such audit shall 
not be performed more frequently than once in any 
twelve (12)-month period, and shall be conducted under 
appropriate confidentiality provisions, for the sole 
purpose of verifying the accuracy and completeness of 
such reports. The independent accounting firm shall 
have the right to make copies of relevant portions of the 
audited books and records; provided that any such 
copies shall be the confidential information of the Buyer 
and shall be protected by appropriate confidentiality 
obligations. 

3. Such examination is to be made at the 
expense of the Seller, except if the results of the audit 
reveal an underreporting of Net Sales under this 
Agreement in any calendar year of both (x) five percent 
(5%) or more and (y) one hundred twenty-five thousand 
Dollars ($125,000) or more, in which case reasonable 
out-of-pocket audit fees for such examination shall be 
paid by the Buyer. 

(C) Meetings. Following receipt by the Seller of each such 
report, (i) the Seller may request a meeting with a senior representative of the 
Buyer designated by the Buyer having knowledge thereof (the “Buyer 
Representative”) and (ii) the Buyer Representative shall use reasonably 
diligent efforts to respond in reasonable detail, during such meeting, telephone 
conference or video conference if practicable (or, if not then practicable, as 
soon as practicable thereafter), to the Seller’s reasonable inquiries, in each 
case for the purpose of providing the Seller with an opportunity to inquire 
about the content of such report and the efforts, progress and plans of the 
Buyer relating to the Earn-Out Consideration and to obtaining the Voucher. If 
the Seller so requests a meeting, the Seller and the Buyer Representative shall 
reasonably promptly, and in any event not later than thirty (30) calendar days 
following such request, meet in person or by telephone conference or video 
conference as mutually agreed by the applicable Parties. Nothing in this 
Section 2.6(b)(ii)(C) shall require the Buyer Representative to provide more 
information than the Buyer otherwise is required to provide pursuant to this 
Section 2.6(b)(ii). 

(iii) Sale of Product Line. If at any time the Buyer or any of its 
Affiliates directly or indirectly consummates a Product Line Sale, then the Buyer shall 
require, as a condition to the consummation of such Product Line Sale, that the acquirer 
assume, in an assumption agreement to which the Seller is made a third party beneficiary and 
which contains an express right for Seller to enforce the fulfillment of the remaining Buyer 
obligations under this Agreement, if any, directly against the proposed acquirer.  Following 
the occurrence of such a Product Line Sale, the Buyer shall have no Liability or responsibility 
for any Liability or other obligation under this Agreement, including, without limitation, this 
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Section 2.6, if the proposed acquirer (A) has the same or better creditworthiness as the Buyer, 
and has similar or greater resources and experience in developing pharmaceutical products, 
and (B) has sufficient funds on hand or other sources of immediately available funds to 
enable it to perform the obligations under this Agreement; provided that if the preceding 
conditions (A) and (B) are not satisfied then the Buyer shall remain liable for the obligations 
under this Agreement, including, without limitation, the remaining obligations under this 
Section 2.6, and the Seller may enforce those obligations directly against the Buyer to the 
extent such acquirer shall have not fully performed those obligations within ten (10) Business 
Days of the date required under this Agreement. 

(iv) Payments. 

(A) Within forty-five (45) calendar days after the end of 
each calendar quarter in which Net Sales giving rise to Earn-Out 
Consideration occur, the Buyer shall pay by wire transfer of immediately 
available funds, the cash portion of the Earn-Out Consideration due for that 
applicable calendar quarter in accordance with the wire transfer instructions 
set forth on Schedule 2.4. 

(B) The Parties understand and agree that (1) the Earn-Out 
Consideration and the Priority Review Voucher Payment are an integral part 
of the consideration payable to the Seller in connection with the transactions 
contemplated hereby and shall be payable without setoff or counterclaim, 
except as otherwise provided herein and (2) the Seller has no rights as a 
security holder of the Buyer as a result of their right to receive the Earn-Out 
Consideration and the Priority Review Voucher Payment. 

(v) Adjustments to Certain Earn-Out Consideration.  

(A) If during the Earn-Out Term applicable for a particular 
country and particular Primary Product, there is no Valid Claim of a 
Purchased Patent that Covers the manufacture, use, sale, offer for sale, or 
importation of such Primary Product in the country in which such activity 
occurs, then with respect to such country and such Primary Product, the rate 
for purposes of calculating the amounts due under items (A), (B) and (C) 
under Section 2.6(b)(i) above shall be reduced by one-half of a percentage 
(e.g. from 3.5% to 3%, from 5% to 4.5% or from 6% to 5.5%), as applicable, 
in respect of Net Sales of such Primary Product occurring in such country after 
the date on which there is first no such Valid Claim. 

(B) On a country-by-country and Product-by-Product basis, 
if (X) one or more products approved for the treatment of Niemann-Pick 
Disease, Type C (each, a “Competing Product”) is first marketed in such 
country by any third party, other than a Selling Party, after the first 
commercial sale by a Selling Party of a Product in such country, and aggregate 
Net Sales of such Product sold in that country during each of any three (3) 
consecutive calendar quarters following introduction of such Competing 
Product(s) in such country are less than seventy-five percent (75%) as 
compared to the quarterly average of aggregate Net Sales of such Product sold 
in such country during the four (4) calendar quarters immediately prior to any 
such three (3) consecutive calendar quarters, and (Y) during such three (3) 
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consecutive quarters there has been no supply shortage, recall, marketing 
withdrawal, regulatory action, or event of force majeure adversely affecting 
the supply or commercialization of the Product, then the royalties payable on 
Net Sales of such Product in such country pursuant to Section 2.6(b)(i) will be 
reduced by twenty five percent (25%).  In the event the conditions set forth 
under Section 2.6(b)(v)(A) and this Section 2.6(b)(v)(B) are both met, then 
only the reduction set forth in this Section 2.6(b)(v)(B) shall apply. 

(vi) Confidentiality. All information provided to the Seller or any of 
its representatives pursuant to this Section 2.6(b) or Section 2.6(c), whether written or oral, 
shall be held in confidence by such person; provided that the Seller may disclose such 
information, in each case on a confidential basis, to its advisors, employees and consultants in 
accordance with the Confidentiality Agreement and Section 5.4 of this Agreement. 

(c) Priority Review Voucher. 

(i) The Buyer acknowledges that under applicable Law, as of the 
date hereof and as currently interpreted, a Voucher may be obtained if approval of an NDA 
for a Primary Product by the FDA for pediatric Niemann-Pick Disease, Type C is the first 
approval obtained for such product in the United States.  The Buyer shall request a Voucher 
in an NDA submission for the Primary Product if the Voucher program remains in effect, or 
if Buyer is otherwise eligible to apply for such Voucher, at the time of such NDA submission. 

(ii) If the Buyer obtains such Voucher, the Buyer shall elect to 
either use such Voucher for one of its or any of its Affiliates’ products or sell or otherwise 
transfer such Voucher to an unaffiliated third party within six (6) months from date on which 
the Buyer receives the Voucher and provide written notice to the Seller of such election 
within ten (10) business days after such determination.  If (A) the Buyer elects to use such 
Voucher for one of its or any of its Affiliates’ products, then upon such election the Buyer 
shall provide written notification thereof to the Seller and, within forty-five (45) calendar 
days thereafter, pay to the Seller sixty-eight percent (68%) of the Deemed Proceeds 
attributable to such Voucher, it being understood that the Buyer shall be entitled to retain 
thirty-two percent (32%) of the Deemed Proceeds under this clause (A), or (B) the Buyer 
elects to sell or otherwise transfers such Voucher to an unaffiliated third party, including if at 
any time the Buyer or any of its Affiliates directly or indirectly consummates a Product Line 
Sale in which such Voucher is sold, then, within forty-five (45) calendar days after the Buyer 
receives proceeds of such sale, the Buyer shall pay to the Seller sixty-eight percent (68%) of 
the net proceeds of such sale that are attributable to the Voucher, it being understood that the 
Buyer shall be entitled to retain thirty-two percent (32%) of the net proceeds attributable to 
the Voucher from such sale under this clause (B), provided that if the Buyer sells or 
otherwise transfers such Voucher as part of a transaction or related transactions involving 
other assets of the Buyer, then the amount paid under this clause (B) shall not be less than the 
amount payable under clause (A) above (such payments made pursuant to either clause (A) or 
(B), as applicable, the “Priority Review Voucher Payment”). For the avoidance of doubt, if 
the Buyer receives more than one payment with respect to any transaction involving the 
Voucher, the net proceeds shall be determined with respect to all payments and the Buyer 
shall make multiple payments pursuant to clause (B) of the preceding sentence following the 
receipt of each such payment.  For the avoidance of doubt, if there is a change in applicable 
Law such that the Buyer is not permitted to sell the Voucher to a third party and the Buyer 
does not elect to use the Voucher as contemplated by clause (A) above, then no payment shall 
be due under this Section 2.6(c). 
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(iii) The Buyer shall pay the Priority Review Voucher Payment (if 
payable) in cash to the Seller in accordance with the terms of this Agreement.  As provided in 
Section 2.6(b)(iii), the provisions of this Section 2.6(c) shall apply to the use or sale of a 
Voucher by a transferee (or any of its Affiliates) in a Product Line Sale if the Voucher is 
obtained after the consummation of the Product Line Sale.  If a Product Line Sale is 
consummated after a Voucher has been obtained and the Buyer has not made the Priority 
Review Voucher Payment prior to the consummation of such Product Line Sale, then the 
Voucher shall be deemed to have the value allocated to it by the parties to such transaction, 
which value shall not be less than the Deemed Proceeds (as if clause (A) above were 
applicable). 

(d) Diligence.  From and after the Closing, the Buyer and its Affiliates 
shall use Reasonable Efforts to: 

(i) achieve the Milestone Events, 

(ii) apply for and obtain a Voucher, 

(iii) re-apply for breakthrough designation for the Primary Product, 

(iv) maintain the issued Purchased Patents Covering the Primary 
Product (including the sale, offer for sale, manufacture, use or importation thereof), 

(v) seek Orphan Drug Exclusivity for the Primary Product in each 
country in which such exclusivity is available and in which the Buyer seeks to commercialize 
the Primary Product, and perform such obligations under the Assumed Contracts that are 
necessary to retain ownership of the Purchased Orphan Drug Designations, 

(vi) seek and obtain marketing approval for the Primary Product 
from FDA and EMA, 

(vii)  support the EAP and all on-going Seller-sponsored clinical 
studies and investigator-initiated research studies, which shall include performance of all 
Primary Product supply and regulatory reporting obligations, 

(viii) support transition of current eligible patients to EAP, 

(ix) develop, market and commercialize the Primary Product in the 
United States until the end of the applicable Earn-Out Term, 

(x) support appropriate marketing efforts and promotional 
activities sufficient to compete in markets where the Primary Product is approved and 
commercialized, 

(xi) support all regulatory obligations pre- and post-marketing as 
mandated by applicable Regulatory Authorities, including, without limitation, post-marketing 
development commitments in support of the efficacy and safety of the Primary Product, and 

(xii) support quality standards and supply chain for timely, safe and 
compliant distribution of non-expired Primary Product across the entirety of the established 
distribution network. 
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(e) Tax Treatment of Post-Closing Consideration. The Parties agree that 
any payments made pursuant to this Section 2.6 shall be treated as additional Purchase Price 
for all tax purposes to the extent permitted under applicable tax Law. 

 Relationship Between the Parties.  This Agreement does not create a 
partnership, joint venture or agency relationship between the Parties, including for any tax 
purpose, and neither the Buyer nor the Seller shall take any position inconsistent with the 
foregoing for any purpose. 

 Taxes.  

(a) All transfer, documentary, sales, use, value-added, gross receipts, 
registration, stamp or other similar Taxes incurred in connection with the transfer and 
purchase of the Purchased Assets, as contemplated by the terms of this Agreement, including 
all conveyance, recording or filing fees, notarial fees and other similar fees and charges 
(including any penalties and interest) that may be imposed upon, or payable, collectible or 
incurred (collectively, “Transfer Taxes”), shall be borne by the Buyer, and the Buyer will file 
all Tax Returns and other documentation required to be filed with respect to all such Transfer 
Taxes.  The Buyer and the Seller agree to use commercially reasonable efforts in good faith 
to minimize the applicability and amount of any Transfer Taxes that may be assessed in 
connection with the transactions contemplated hereunder. 

(b) Except as otherwise provided in Section 2.8(a), the Seller shall be 
responsible for, and shall pay, any Liabilities for Taxes with respect to the Business or the 
Purchased Assets for any Pre-Closing Periods; and the Buyer shall be responsible for, and 
shall pay, any Liabilities for Taxes with respect to the Business or the Purchased Assets for 
any Post-Closing Period; provided that, notwithstanding the foregoing, the Seller shall be 
responsible for, and shall pay, any and all Excluded Tax Liabilities.  For the purposes of this 
Agreement, any Liability for Property Taxes in respect of any Straddle Period shall be 
allocated by pro-rating the amount of such Liability on a per diem basis between the Pre-
Closing Period and the Post-Closing Period. 

(c) The Buyer shall prepare or cause to be prepared, and file or caused to 
be filed in a timely manner, all Property Tax Returns for any Straddle Period relating to the 
Purchased Assets.  The Buyer shall promptly provide the Seller with copies of any such Tax 
Returns and shall timely pay to the appropriate Governmental Authority any amounts shown 
as due and payable on any Tax Returns.  The Seller shall pay to the Buyer, within ten (10) 
Business Days of notification by the Buyer the amount of such Liability for which the Seller 
is responsible pursuant to Section 2.8(b). 

(d) The Buyer and the Seller agree to furnish or cause to be furnished to 
each other, upon request, as promptly as practical, such information (including reasonable 
access to books and records) and assistance as is reasonably necessary for the filing of any 
Tax Return, the conduct of any Tax audit, and for the prosecution or defense of any claim, 
suit or Proceeding relating to any Tax matter.  The Buyer and the Seller shall cooperate with 
each other in the conduct of any Tax audit or other Tax proceeding.   

(e) The Buyer shall promptly pay or shall cause prompt payment to be 
made to the Seller of all refunds of Taxes and interest thereon received by, or credited against 
Tax liability of the Buyer or any Affiliate of the Buyer attributable to any Pre-Closing Period, 
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net of any costs and expenses (including Taxes) incurred by the Buyer in connection with 
obtaining or receiving such refund. 

(f) Prior to the Closing, the Seller shall furnish to the Buyer a properly 
completed and validly executed IRS Form W-9, setting forth the Seller’s taxpayer 
identification number and certifying that the Seller is not subject to backup withholding. 

 Allocation of Purchase Price.  The Purchase Price, any other items paid 
hereunder that are treated as consideration for United States federal income tax purposes, and 
the Assumed Liabilities (to the extent properly included in “amount realized” for U.S. federal 
income tax purposes) shall be allocated among the Purchased Assets in accordance with 
Section 1060 of the Code and the Treasury regulations thereunder, pursuant to the 
methodology set forth in Schedule 2.9 (the “Allocation Method”). Within sixty (60) days 
after the Closing, the Buyer shall prepare and deliver to the Seller, for its review and 
comment, a draft of the allocation, which shall be in accordance with the Allocation Method.  
The Buyer shall make all changes thereto that are reasonably requested by the Seller to the 
extent in accordance with the Allocation Method. If the Seller does not provide any 
comments within thirty (30) days after receiving the draft allocation, or if all such comments 
are resolved between the Parties, the allocation shall become final and binding on the Parties 
(the “Allocation”); provided, however, that the Allocation shall be adjusted from time to time 
to reflect any payments pursuant to Section 2.6 that are treated as consideration for United 
States federal income tax purposes and any such adjustment shall be made in accordance with 
the Allocation Method unless otherwise required by applicable Law at the time of the 
relevant payment.  The Parties and each of their Affiliates shall report the transactions 
consummated pursuant to this Agreement in a manner consistent with such Allocation (as 
adjusted, if applicable) on all Tax Returns (including IRS Form 8594) and take no Tax 
position contrary thereto, unless otherwise required as a result of a determination within the 
meaning of Section 1313(a) of the Code.  In the event that such Allocation (as it may be 
adjusted from time to time) is disputed by any Tax authority, the Party receiving notice of 
such dispute will promptly notify the other Parties and the Parties will consult in good faith 
how to resolve such dispute in a manner consistent with the Allocation.  If the Buyer and the 
Seller are unable to resolve any disagreements with respect to the draft allocation, then such 
draft allocation shall not be binding on the Parties. Notwithstanding anything in the foregoing 
to the contrary, Seller shall have the right to elect out of the installment method for U.S. 
income tax purposes with respect to the transactions contemplated by this Agreement. 

 Withholding Taxes.  All payments under this Agreement shall be made free 
and clear of and without any withholding and deduction on account of any Taxes (including 
backup withholding) except to the extent of any amount of Taxes required to be deducted or 
withheld pursuant to applicable Law.  If and to the extent that any amount due to be paid to 
the Seller hereunder is subject to any withholding or deduction of Taxes, the Parties shall use 
commercially reasonable efforts to minimize such Taxes (as permitted under applicable 
Law).  Any amount of Taxes so withheld shall be treated as paid to the Seller for all purposes 
of this Agreement.  The Buyer shall promptly remit the amount of Taxes so withheld and 
deducted to the appropriate Governmental Authority. 

 Completion of Transfers and Assurance of Beneficial Interest. 

(a) The entire beneficial interest in and to, and the risk of loss with respect 
to, the Purchased Assets and the Assumed Liabilities shall pass to the Buyer at Closing as of 
the Effective Time.  All operations of the Business shall be for the account of the Seller up to 
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and including the Effective Time and all operations of the Business other than the Excluded 
Assets and Excluded Liabilities shall be for the account of the Buyer thereafter.  In the event 
that, notwithstanding the sale of the Purchased Assets and the assumption of the Assumed 
Liabilities hereunder at Closing, legal title to any of the Purchased Assets and liability to any 
of the Assumed Liabilities is not fully transferred or transferable at Closing, the Seller or an 
Affiliate thereof holding such Purchased Assets or Assumed Liabilities shall hold such 
Purchased Assets or Assumed Liabilities as nominee for the Buyer until completion of such 
transfers in accordance with the provisions of Sections 2.11(b) and 2.11(c) set forth below, 
unless and to the extent of any specific arrangements agreed upon by the Parties in the 
Transition Services Agreement. 

(b) In the event that the legal interest in any of the Purchased Assets or the 
Assumed Liabilities to be transferred or conveyed or assumed pursuant to this Agreement, or 
any claim, right or benefit arising thereunder or resulting therefrom cannot be transferred or 
conveyed hereunder as of the Closing Date because any waiting or notice period has not 
expired or any consents or approvals required for such transfer have not been obtained or 
waived, and such legal interest cannot otherwise be transferred or conveyed or assumed 
pursuant to the Sale Order, then the legal interest in such Purchased Assets or Assumed 
Liabilities shall not be deemed to be transferred or conveyed unless and until such waiting or 
notice period shall have expired or until approval, consent or waiver thereof is obtained.  The 
Seller and its Affiliates shall use, at their expense, and the Buyer shall and shall cause its 
designated Affiliates to use, at their expense, commercially reasonable efforts to cooperate in 
obtaining such consents or approvals, including approval of the Bankruptcy Court pursuant to 
the Sale Order, as may be necessary to complete such transfers as soon as practicable.  In no 
event shall the Seller or any of its Affiliates be required to incur any out-of-pocket costs or 
expenses in connection with obtaining any consents or approvals, except as and to the extent 
specifically set forth in the Transition Services Agreement or as may otherwise specifically 
be agreed to herein; provided, however, that any expenses incurred in seeking approval of the 
Bankruptcy Court of the Sale Order or approval of the assumption of an Assumed Contract in 
accordance with Section 2.11(c) hereof shall not constitute out-of-pocket costs or expenses 
for purposes of this Section 2.11(b).  Except for the Sale Order, the failure of the Seller to 
obtain any required consents or approvals, including approval of the Bankruptcy Court 
pursuant to Section 365 of the Bankruptcy Code, prior to Closing shall not affect the Buyer’s 
obligations to close under this Agreement or to pay, or cause to be paid, the Closing Payment. 
Nothing in this Agreement shall be construed as an attempt to assign to the Buyer any legal 
interest in any of the Purchased Assets or Assumed Liabilities which, as a matter of law or by 
the terms of any legally binding Contract, engagement or commitment to which the Seller or 
any of its Affiliates are subject, is not assignable without the consent of any other party, 
unless such consent shall have been given, the requirement of such consent shall have been 
waived in writing by such other party, or such Contract, engagement or commitment is 
otherwise assignable pursuant to the Sale Order. 

(c) If any Contract requires a Cure Payment in order to be assumed 
pursuant to Section 365 of the Bankruptcy Code, and the amount of such Cure Payment is 
undetermined on the Closing Date because a non-Seller counterparty to such Contract 
proposed Cure Payment in an amount that is different than the amount of Cure Payment 
proposed by Seller and such difference will not be resolved prior to the Closing Date (each 
such Contract, a “Disputed Amount Contract”), then the Seller shall provide the Buyer, not 
less than three (3) days prior to the Closing Date, with a schedule that lists each such 
Disputed Amount Contract and the amount of Cure Payment that has been proposed by each 
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such non-Seller counterparty; provided that the Seller shall agree to the amount of any Cure 
Payment for any Contract irrevocably designated by Buyer in writing as an Assumed 
Contract if instructed in writing to do so by the Buyer.  If the Seller, with the consent of the 
Buyer, and the non-Seller counterparty with respect to any Disputed Amount Contract, are 
unable to agree on Cure Payment for such Disputed Amount Contract within five (5) 
Business Days following the Closing Date, solely upon the Buyer’s written request, the Seller 
shall seek to have the amount of Cure Payment related to such Disputed Amount Contract 
determined by the Bankruptcy Court.  Upon final determination of such Cure Payment, the 
Buyer may elect to re-designate such Assumed Contract as an Excluded Asset.  If such 
Assumed Contract is not so re-designated, (x) the Seller shall promptly take such steps as are 
reasonably necessary, including, if applicable and reasonably practicable, promptly on 
delivery of no less than five (5) Business Days’ notice to the non-Seller counterparty to such 
Contract, to cause such Contract to be assumed by the Seller and assigned to the Buyer, 
including by executing and delivering to the Buyer an Assignment and Assumption 
Agreement with respect to such Assumed Contract, and (y) the Buyer shall pay the Cure 
Payment with respect to such Assumed Contract either (i) concurrently with the Seller’s 
assumption and assignment thereof to the Buyer or (ii) as agreed in writing by the Buyer and 
the applicable counterparty to such Assumed Contract, and execute and deliver to the Seller 
an Assignment and Assumption Agreement with respect to such Assumed Contract.  
Notwithstanding the foregoing, if, following the Closing, it is discovered that a Contract that 
should have been listed on the list of Assumed Contracts was not so listed, the Seller shall, to 
the extent the Seller is still debtor-in-possession in the Bankruptcy Cases, promptly following 
the discovery thereof, notify the Buyer in writing of any such Contract and the Seller’s good 
faith estimate of the amount of Cure Payment applicable to each such Contract (and if no 
Cure Payment is estimated to be applicable with respect to any such Contract, the amount of 
such Cure Payment shall be designated for such Contract as “$0.00”), and upon the Buyer’s 
request, take all actions reasonably required to assume and assign to the Buyer such Contract, 
provided that the Buyer pay the applicable Cure Payment. 

(d) Pending the conveyances and transfers referred to in Section 2.11(b), 
the Seller shall hold any such Purchased Assets or Assumed Liabilities that cannot be 
conveyed or transferred for the benefit and at the risk of the Buyer and shall cooperate with 
the Buyer in any lawful and reasonable arrangements designed to provide the benefits or 
responsibilities of ownership thereof to the Buyer, including, without limitation, those 
arrangements that will be set forth in and governed by the terms of any Transition Services 
Agreement. 

 Certain Costs and Expenses. Except as otherwise expressly provided herein, 
all costs and expenses, including (a) costs and expenses associated with the assignment, 
transfer and conveyance to the Buyer and its Affiliates, and the recordation by them, of any 
Purchased Assets, and (b) fees and disbursements of counsel, financial advisors and 
accountants, incurred in connection with this Agreement and the transactions contemplated 
hereby, shall be paid by the Party incurring such costs and expenses. 

ARTICLE 3 
REPRESENTATIONS AND WARRANTIES OF THE SELLER 

Subject to (a) such exceptions as are disclosed, subject to Section 9.10, in the 
Disclosure Schedule delivered by the Seller to the Buyer concurrently with the execution and 
delivery of this Agreement, and (b) such exceptions as result directly from the filing and 
commencement of the Bankruptcy Case, the Seller hereby makes the following 
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representations and warranties, each of which is true and correct on the date hereof and as of 
the Closing. 

 Existence and Power. 

(a) Subject to approval of the Bankruptcy Court, the Seller has the 
corporate power and authority to execute and deliver this Agreement and the Ancillary 
Agreements, to perform its obligations hereunder and thereunder, and to consummate the 
transactions contemplated hereby and thereby.  Subject to approval of the Bankruptcy Court, 
the Seller has the corporate power and authority to effect the transfer of the Purchased Assets 
and to execute and deliver any Ancillary Agreement to which it is a party, and to 
consummate the transactions contemplated hereby and thereby.  Each Affiliate of the Seller 
that is a party to any Ancillary Agreement has the corporate power and authority to execute 
and deliver any Ancillary Agreement to which it is a party, and to consummate the 
transactions contemplated thereby, provided, however, that any such Affiliate that is a debtor 
in bankruptcy requires approval of the Bankruptcy Court. 

(b) The Seller is duly organized, validly existing and in good standing 
under the laws of its jurisdiction of formation and each jurisdiction in which the nature of its 
business or the ownership or leasing of its properties makes such qualification necessary, 
except where the failure to be so qualified would not reasonably be expected to, individually 
or in the aggregate (i) be material and adverse to the Business or the Purchased Assets or (ii) 
prevent or materially impair the consummation of the transactions contemplated by this 
Agreement or the ability of the Seller to consummate the transactions contemplated by this 
Agreement or perform its obligations hereunder. 

(c) Except as set forth on Disclosure Schedule 3.1(c), neither the Seller 
nor any of its Affiliates, in each case in respect of the Business, is a party to, subject to or 
bound by any Material Contract, Encumbrance or Law which would (except with respect to 
any such Contract that requires consent for assignment or transfer)  (i) be breached or 
violated or its obligations thereunder accelerated or increased (whether or not with notice or 
lapse of time or both) in any material respect by the execution or delivery by the Seller of this 
Agreement or by the Seller or any of its Affiliates of any Ancillary Agreement, or the 
performance by the Seller or any of its Affiliates of the transactions contemplated hereby or 
thereby, or (ii) prevent the carrying out of the transactions contemplated by this Agreement or 
any Ancillary Agreement.  Except for as set forth on Disclosure Schedule 3.1(c), no permit, 
consent, waiver, approval or authorization of, or declaration to or filing or registration with, 
any Governmental Authority (other than the Bankruptcy Court) or third party is required in 
connection with the execution, delivery or performance of this Agreement or any Ancillary 
Agreement by the Seller or any of its Affiliates or the consummation by the Seller or any of 
its Affiliates of the transactions contemplated hereby or thereby.  The transactions 
contemplated by this Agreement and the Ancillary Agreements will not result in the creation 
of any Encumbrance against any of the Purchased Assets or violate the articles of 
incorporation or bylaws or comparable organizational documents of the Seller or any of its 
Affiliates. 

(d) The Seller or its Affiliates have all requisite power and authority to 
own, lease and use their respective assets including the Purchased Assets and to transact the 
business including the Business in which they are engaged, and hold all material 
authorizations, franchises, licenses and permits required therefor, except where the failure to 
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be so licensed or qualified would not reasonably be expected to be material to the Seller or its 
Affiliates, as applicable. 

 Valid and Enforceable Agreement; Authorization. 

(a) Subject to approval of the Bankruptcy Court, this Agreement and each 
of the Signing Date Ancillary Agreements have been duly executed and delivered by the 
Seller and each either currently constitutes (in the case of this Agreement) or at Closing will 
constitute (in the case of each of the Signing Date Ancillary Agreements) a legal, valid and 
binding obligation of the Seller, enforceable against the Seller in accordance with its terms, 
except that such enforcement may be subject to (i) bankruptcy, insolvency, reorganization, 
moratorium or other similar laws affecting or relating to enforcement of creditors’ rights 
generally, and (ii) general principles of equity.  The execution and delivery of this Agreement 
and each of the Signing Date Ancillary Agreements and the consummation of the transactions 
contemplated hereby and thereby have been duly authorized, approved and ratified by all 
necessary corporate action on the part of the Seller.  Subject to approval of the Bankruptcy 
Court, the Seller has full corporate authority to enter into and deliver this Agreement and 
each of the Signing Date Ancillary Agreements, to perform its obligations hereunder and 
thereunder, and to consummate the transactions contemplated hereby and thereby. 

(b) As of the Closing, the Ancillary Agreements (other than the Signing 
Date Ancillary Agreements, which are covered in clause (a) set forth immediately above) will 
have been duly executed and delivered by the Seller or its Affiliates, as applicable, and will 
each constitute a legal, valid and binding obligation of the Seller or its Affiliates executing 
each such other Ancillary Agreement, and enforceable against such parties in accordance 
with their terms, except that such enforcement may be subject to (i) bankruptcy, insolvency, 
reorganization, moratorium or other similar laws affecting or relating to enforcement of 
creditors’ rights generally, and (ii) general principles of equity.  As of the Closing, the 
execution and delivery of such other Ancillary Agreements and the consummation of the 
transactions contemplated thereby will have been duly authorized, approved and ratified by 
all necessary corporate action on the part of the Seller or its Affiliates, as applicable.  Subject 
to approval of the Bankruptcy Court, the Seller or its Affiliates that are parties to such other 
Ancillary Agreements have full corporate authority to enter into and deliver such other 
Ancillary Agreements, to perform their obligations thereunder, and to consummate the 
transactions contemplated thereby. 

 Taxes.   

Except as set forth on Disclosure Schedule 3.3: 

(a) all material Tax Returns required to be filed with respect to the 
Purchased Assets or the Business have been timely filed when due (taking into account any 
valid extension of time to file), and (i) Tax Returns filed in respect of the Purchased Assets or 
the Business are accurate and complete in all material respects and (ii) all Taxes due in 
respect of the Purchased Assets or the Business (whether or not shown on a Tax Return) have 
been timely paid in full, except where an adequate accrual, in accordance with GAAP for 
such Taxes due and payable, has been established; 

(b) there are no Encumbrances for Taxes upon any of the Purchased 
Assets other than Encumbrances for Taxes not yet due and payable that arise by operation of 
Law; 
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(c) no Tax audits or administrative or judicial Tax proceedings are 
pending or being conducted, or have been threatened in writing, with respect to the Purchased 
Assets;  

(d) there are no Tax sharing, Tax allocation, Tax indemnity or similar 
agreements with respect to the Purchased Assets pursuant to which the Buyer would or might 
become liable for the Taxes of another person upon the transfer of the Business or the 
Purchased Assets; and 

(e) this Section 3.3 contains the sole representations and warranties of the 
Seller with respect to Taxes. 

 Litigation.  Except as set forth on Disclosure Schedule 3.4 and other than in 
connection with the Bankruptcy Case, there is no, and there has not been in the past two (2) 
years from the date hereof, any material Proceeding pending or, to the Seller’s Knowledge, 
threatened against the Seller or any of its Affiliates, in each case in respect of the Business 
and the Purchased Assets or the development, sale or use of the Product.  Neither the Seller 
nor any of its Affiliates, in each case in respect of the Business or the Purchased Assets, is 
subject to any adverse order, judgment, writ, injunction or decree of any court or 
Governmental Authority which would reasonably be expected to, individually or in the 
aggregate (i) be material and adverse to the Business or the Purchased Assets or (ii) prevent 
or materially impair the consummation of the transactions contemplated by this Agreement or 
the ability of the Seller to consummate the transactions contemplated by this Agreement or 
perform its obligations hereunder. 

 Title to Purchased Assets.  The Seller and its Affiliates have good, valid and 
marketable title to, or valid Contract rights to, as applicable, all of the Purchased Assets, free 
and clear of all Encumbrances other than Permitted Encumbrances, and have, subject to the 
Bankruptcy Court’s approval, the complete and unrestricted power and unqualified right to 
sell, convey, deliver, transfer and assign to the Buyer, as applicable, the Purchased Assets.   

 Contracts. 

(a) Disclosure Schedule 3.6(a) sets forth a list of the following Assumed 
Contracts to which the Seller and its Affiliates (exclusively with respect to the Business) is a 
party as of the date hereof (each a “Material Contract”): 

(i) any Assumed Contract under which the Seller or its Affiliates, 
in respect of the Business, has licensed to or from any third party any Business Intellectual 
Property that is material to the operation of the Business as presently conducted including 
those that (A) calls for payment or receipt of consideration in excess of $25,000 on an annual 
basis or in any single twelve (12) month period, (B) grants a third party an exclusive license 
to any such Business Intellectual Property, or (C) grants a third party an exclusive or non-
exclusive license to any Purchased Patents, 

(ii) any Assumed Contract pursuant to which any third party acts as 
a customer or distributor for any products or services of the Business which calls for receipt 
of consideration by the Seller or its Affiliates, as applicable, in excess of $25,000 on an 
annual basis or in any single twelve (12) month period, 
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(iii) any other Assumed Contract (other than purchase orders not 
issued under any Assumed Contract) the performance of which involves payment or receipt 
of consideration in excess of $25,000 on an annual basis or in any single twelve (12) month 
period,  

(iv) any Assumed Contract limiting or restraining the Seller or any 
of its Affiliates in any material respect from engaging or competing in any lines of business 
with any person or from purchasing any products, services or inventory from any third 
parties, 

(v) any partnership, joint venture, or co-promotion agreement 
relating to the Product, and  

(vi) any other Assumed Contract which is material to the Business 
and the termination of which would materially and adversely affect the Business or the 
Purchased Assets. 

(b) The Seller has made available to the Buyer a complete and correct 
copy of each Material Contract listed on Disclosure Schedule 3.6(a) and each other Contract 
that is material to the Purchased Assets or the conduct of the Business, in each case including 
all material amendments, modifications and waivers relating thereto.  (i) Each Material 
Contract is legal, valid, binding, enforceable and in full force and effect with respect to the 
Seller or an applicable Affiliate of the Seller and, to the Seller’s Knowledge, with respect to 
the other parties thereto, except that such enforcement may be subject to (A) bankruptcy, 
insolvency, reorganization, moratorium or other similar laws affecting or relating to 
enforcement of creditors’ rights generally, and (B) general principles of equity, and (ii) 
except in relation to the Bankruptcy Case, none of the Seller or any of its Affiliates, as 
applicable, is in material breach or default of any such Material Contract nor, to the Seller’s 
Knowledge, is any other party in material breach or default of any such Material Contract, 
and no event has occurred which with notice or lapse of time would constitute such a breach 
or default, or permit termination, modification or acceleration, under such agreement.  The 
Seller and its Affiliates have performed in all material respects their obligations and 
covenants under the Material Contracts, including making payments in accordance with the 
terms thereof. 

(c) Except as set forth on Disclosure Schedule 3.6(c), neither the Seller 
nor any of its Affiliates has received any written notice from any other party thereto of any 
intention to terminate (in whole or in part), repudiate or disclaim any such Material Contract. 

(d) Except as set forth on Disclosure Schedule 3.6(d), no Assumed 
Contract requires the authorization, consent or approval of the counterparty thereto, or of any 
other third party, for the assignment or transfer to the Buyer of such Assumed Contract at the 
Closing.  

 Licenses and Permits. 

(a) Except as set forth on Disclosure Schedule 3.7(a), the Seller and its 
Affiliates, in each case in respect of the Business, have all permits, licenses and 
authorizations issued by any Governmental Authority necessary for the conduct of the 
Business as presently conducted in the ordinary course, and all such permits, licenses and 
authorizations are valid and in full force and effect in all material respects.  The Seller and its 
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Affiliates, in each case in respect of the Business, are in compliance with such permits, 
licenses and authorizations, except for such instances of non-compliance that would not 
reasonably be expected to, individually or in the aggregate, (i) be material and adverse to the 
Business or the Purchased Assets or (ii) prevent or materially impair the consummation of the 
transactions contemplated by this Agreement or the ability of the Seller to consummate the 
transactions contemplated by this Agreement or perform its obligations hereunder.  Except as 
set forth on Disclosure Schedule 3.7(a), since December 31, 2018, none of the Seller or any 
of its Affiliates has received any notice from any Governmental Authority notifying them of 
any action to be taken or threatened by such Governmental Authority to terminate, suspend, 
revoke or otherwise materially limit any such permits, licenses and authorizations related to 
the Business or included in the Purchased Assets. 

(b) Other than the Product Regulatory Applications, neither Seller nor any 
of its Affiliates owns any Regulatory Applications for the Product.  

 Compliance with Laws. 

(a) Since December 31, 2018, the Seller and its Affiliates, in each case in 
respect of the Business, are and have been in compliance with all Laws applicable to the 
Product, the operation or conduct of the Business, and the ownership, operation and use of 
the Purchased Assets, except to the extent that the failure to comply with any such Laws was 
not and would not reasonably be expected to be, individually or in the aggregate, material and 
adverse to the Business or the Purchased Assets. 

(b) Since December 31, 2018, neither the Seller nor any of its Affiliates, in 
each case in respect of the Business, has received (i) any written notice of any adverse 
inspection, finding of deficiency, finding of non-compliance, compelled or voluntary recall, 
investigation, penalty, fine, sanction, request for corrective or remedial action or audit, or (ii) 
to the Seller’s Knowledge, any threat in writing of any of the foregoing, except to the extent 
that any of the occurrences noted in clauses (i) and (ii) was not and would not reasonably be 
expected to be, individually or in the aggregate, material and adverse to the Business or the 
Purchased Assets. 

(c) Notwithstanding anything in this Section 3.8 to the contrary, the 
representations and warranties made in this Section 3.8 do not apply to (i) Tax matters, which 
are the subject of Section 3.3, or (ii) matters relating to Healthcare Laws, which are the 
subject of Section 3.9. 

 Compliance with Healthcare Laws.  Since December 31, 2018, the Seller and 
its Affiliates, in each case in respect of the Business and the Purchased Assets, have complied 
in all material respects with applicable Laws to which they are subject with respect to 
healthcare regulatory matters, including (a) 42 U.S.C. §§ 1320a-7, 7(a) and 7(b) (criminal 
penalties for acts involving Federal health care programs), commonly referred to as the 
“Federal Anti-Kickback Statute,” (b) 42 U.S.C. §1395nn (limitation on certain physician 
referrals), commonly referred to as the “Stark Statute,” (c) the statute commonly referred to 
as the “Federal False Claims Act,” (d) the Health Insurance Portability and Accountability 
Act of 1996 (commonly referred to as “HIPAA”), as amended by the Health Information 
Technology for Economic and Clinical Health Act (commonly referred to as the “HITECH 
Act”), and (e) all other Laws of the United States relative to healthcare regulatory matters and 
the regulations promulgated to implement the foregoing Laws described in clauses (a) – (d) 
of this sentence, as well as any comparable state Laws and regulations, and (f) the 
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comparable Laws and regulations of any domestic or foreign jurisdiction other than the 
United States federal government or any state, county, municipal or other political 
subdivision within the United States (collectively, “Healthcare Laws”).  Since December 31, 
2018, none of the Seller or any of its Affiliates, in each case in respect of the Business and 
the Purchased Assets, has been materially sanctioned for non-compliance with any 
Healthcare Laws.  With respect to the Business, none of the Seller or any of its Affiliates is 
party to any corporate integrity agreements, deferred prosecution agreements, monitoring 
agreements, consent decrees or similar agreements with or imposed by any Governmental 
Authority. 

 Regulatory Matters.  

(a) The Product Regulatory Applications, when submitted to FDA or other 
comparable Regulatory Authority, were true, complete and correct in all material respects as 
of the date of submission and any necessary or required updates, changes, corrections or 
modification to such Product Regulatory Applications have been submitted to FDA or other 
comparable Regulatory Authority.  To the Seller’s Knowledge, no Product Regulatory 
Application contained any materially false or misleading statements or information, whether 
express or due to omission of material information, as of the date of filing. 

(b) Since December 31, 2018, the Phase 3 Clinical Trials have been and 
are being conducted in compliance in all material respects with applicable requirements 
pertaining to Good Clinical Practice, Informed Consent, Institutional Review Boards (as 
those terms are defined in the FDCA or its implementing regulations), all applicable 
requirements relating to clinical trials or the protection of human subjects contained in 21 
C.F.R. Parts 50, 54, 56, and 312, applicable guidances issued by FDA or other comparable 
Regulatory Authority during the COVID-19 pandemic, and any applicable comparable state 
or foreign Laws. 

(c) Since December 31, 2018, all animal studies or other preclinical tests 
performed by the Seller or its Affiliates, or to the Seller’s Knowledge, by third-party vendors 
engaged by the Seller or its Affiliates submitted or intended to be submitted to Regulatory 
Authorities in support of any Regulatory Approvals for the clinical investigation or marketing 
of a Product either (i) have been or are being conducted in accordance, in all material 
respects, with applicable Good Laboratory Practice regulations as described in 21 C.F.R. Part 
58 or comparable state or foreign Laws, or (ii) involved experimental research techniques that 
could not be performed by a registered Good Laboratory Practice testing laboratory (with any 
required notice being given to FDA or other applicable Regulatory Authorities) and have 
employed the procedures and controls generally used by qualified experts in animal or 
preclinical study of products comparable to those being developed by the Seller or its 
Affiliates.  Seller and its Affiliates have complied with the applicable provisions of the 
Animal Welfare Act Amendments of 1976 (7 U.S.C. 2131 et seq.) and any comparable state 
or foreign Laws. 

(d) Except as set forth on Disclosure Schedule 3.10(d), neither the Seller 
nor its Affiliates have received any written notice that FDA or any other Regulatory 
Authority, or any institutional review board, privacy board, data safety monitoring board, or 
ethics committee (“Review Board”) has recommended, initiated, or threatened to initiate any 
action to suspend or terminate any Phase 3 Clinical Trial, or to otherwise materially restrict 
the preclinical research or clinical study of any Product.  The Phase 3 Clinical Trials, and the 
results of the Phase 3 Clinical Trials, have been registered and disclosed in accordance with 
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Section 801 of the Food and Drug Administration Amendments Act of 2007 (Section 402(j) 
of the Public Health Service Act), 42 C.F.R. Part 11, and all other applicable Laws. 

(e) Since December 31, 2018, all manufacturing operations conducted by, 
or for the benefit of, the Seller or its Affiliates with respect to a Product being used in any 
Phase 3 Clinical Trial have been and are being conducted in accordance, in all material 
respects, with the applicable current Good Manufacturing Practice, as set forth in Parts 210 
and 211, or otherwise under 21 U.S.C. § 351 (“Good Manufacturing Practice”), and 
comparable state and foreign Laws.  To the Seller’s Knowledge, no manufacturing site used 
for the manufacture of any such Product is subject to a Regulatory Authority shut-down or 
import or export prohibitions. 

(f) Since December 31, 2018, none of the Seller, its Affiliates or to the 
Seller’s Knowledge, any third party manufacturer of any Product engaged by the Seller or its 
Affiliates has received any written notice, including any FDA Form 483, clinical hold, 
warning letter, notice of adverse finding, notice of violation, untitled letter, or notice of 
deficiency, or similar written communication from FDA or any other Regulatory Authority, 
(i) alleging that any Product or the ownership, manufacturing, operation, storage, import, 
export, distribution, development, clinical trials, warehousing, packaging, labeling, handling 
or testing thereof is in violation of any applicable Law, or (ii) otherwise alleging any 
violation of any applicable Laws by the Seller or any of its Affiliates with respect to the 
Business or any Product. 

(g)  The Seller and its Affiliates have made available to the Buyer true and 
complete copies of (i) all Product Regulatory Applications and (ii) all material information in 
the Seller’s or its Affiliates’ possession or control concerning the safety, efficacy, side 
effects, or toxicity of the Product being used in the Phase 3 Clinical Trials. 

(h) None of the Seller, any of its Affiliates or any of their respective 
directors or employees and, to the Seller’s Knowledge, no representatives acting for the 
Seller or its Affiliates, has committed any act, made any statement or failed to make any 
statement, relating to any Product or the development or manufacturing thereof that would 
reasonably be expected to provide a basis for FDA to invoke its policy with respect to 
“Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities” set forth in 56 
Fed. Reg. 46191 (September 10, 1991) and any amendments thereto.  Additionally, to the 
Seller’s Knowledge, none of the Seller, any of its Affiliates or any of their respective 
directors or employees actively engaged in the Business or any representative acting for the 
Seller or its Affiliates in connection with the Business is debarred, excluded, or suspended 
from participation, or otherwise deemed ineligible to participate, in any health care programs 
of any Governmental Authority or engaged in any conduct that would reasonably be expected 
to result in any such debarment, exclusion, suspension, or ineligibility, including (i) 
debarment under 21 U.S.C. Section 335a or any similar state or foreign Law and (ii) 
exclusion under 42 U.S.C. Section 1320a–7 or any similar state or foreign Law. 

(i) None of the Seller and its Affiliates is currently commercializing a 
Product, whether in or outside the United States.  

 Intellectual Property. 

(a) Schedules 1.22, 1.26 and 1.27 set forth a complete and accurate list of 
each registered or issued item (and each item that is subject to a pending application for 
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registration or issuance) of Purchased Intellectual Property and each registered or issued item 
of Business Intellectual Property that is exclusively licensed pursuant to a Business 
Intellectual Property License Agreement (i.e., any such trademarks, trade dress, service 
marks, copyrights, issued patents, pending patent applications and domain name 
registrations), along with the relevant filing and registration or issuance dates, status, and 
current owner or assignee (as applicable) of each such item.  Each item of Intellectual 
Property listed on Schedules 1.22, 1.26 or 1.27 has been registered or issued by (or, with 
respect to applications, filed with) the appropriate Governmental Authority in the various 
jurisdictions noted and, except as may be noted on Schedules 1.22, 1.26 or 1.27, such items 
have not lapsed, been abandoned or cancelled and all requisite filings, recordations, renewals 
and payments necessary to maintain and perfect title in the registered or issued item (or 
application) have been timely made.  The Parties agree that the Purchased Patents shall 
include the right, title and interest of Seller and its Affiliates, if any, in any foreign patent 
applications and foreign patents claiming priority to or that are foreign equivalents of any of 
the issued U.S. patents or the pending U.S. patent application listed on Schedule 1.26if and  ,

to the extent such applications and patents exist, are not expired, and have not been cancelled 
or abandoned, which may include one or more of the foreign applications listed on Schedule 
1.26.  However, Seller’s and its Affiliates’ right, title and interest in any such foreign patent 
applications and foreign patents, if and solely to the extent they exist, are being sold as is, 
without representation or warranty, and in no event shall any representation, warranty or 
covenant applicable to Purchased Patents or Purchased Intellectual Property be deemed to 
apply to any such patent applications or any such patents. 

(b) The Seller or its Affiliates solely own and possesses all right, title and 
interest in and to the Purchased Intellectual Property, free and clear of any Encumbrances 
other than Permitted Encumbrances. With respect to all Business Intellectual Property 
licensed pursuant to a Business Intellectual Property License Agreement, (i) the Seller or its 
Affiliates have the right to use such Business Intellectual Property as presently used by Seller 
or its Affiliates in the conduct of the Business and (ii) except as set forth in such Business 
Intellectual Property License Agreements, no royalties, license fees or other payment 
obligations are, or will after the Closing be, owed to any third person.  Disclosure Schedule 
3.11(b) sets forth a complete and accurate list of all Business Intellectual Property License 
Agreements that require payment of royalties, license fees or other ongoing or contingent 
payments to any third person for rights to Business Intellectual Property used in the Business 
as conducted as of the date hereof. 

(c) The Business Intellectual Property includes all Patents that are owned 
by or licensed to Seller or any of its Affiliates that Cover the composition, use or manufacture 
of the Product as the Product exists as of the date of this Agreement and as such activities are 
conducted by Seller or its Affiliates as of the date of this Agreement.  No other Intellectual 
Property that is owned by or licensed to Seller or any of its Affiliates that is not Business 
Intellectual Property is necessary to use or manufacture the Product as the Product exists as 
of the date of this Agreement and as such activities are conducted by Seller or its Affiliates as 
of the date of this Agreement. 

(d) No claim by any person or entity contesting the validity, ownership or 
enforceability of any of the Purchased Intellectual Property or, to the Seller’s Knowledge, 
any other Business Intellectual Property, is pending, and to the Seller’s Knowledge, the 
Business Patents are valid and enforceable. 
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(e) To the Seller’s Knowledge, neither the use of the Business Intellectual 
Property in the manner in which it is used in the conduct of the Business as presently 
conducted, nor the conduct of the Business as presently, infringes upon or misappropriates 
the Intellectual Property of any third person.  None of the Seller or any of its Affiliates has 
received any written claims, demands assertions or other communications alleging such 
infringement or misappropriation (including any offer to license Intellectual Property of such 
third person), and no Proceedings or actions alleging such infringement or misappropriation 
have been brought since December 31, 2018 or are currently pending. 

(f) To the Seller’s Knowledge, no third person has since December 31, 
2018 infringed or misappropriated or is infringing or misappropriating any Purchased 
Intellectual Property, in any material respect.  No actions are pending against any third person 
in which infringement or misappropriation of any Purchased Intellectual Property or, to the 
Seller’s Knowledge, and other Business Intellectual Property, has been asserted. 

(g) Since December 31, 2018, Seller and its Affiliates have taken 
commercially reasonable actions to maintain and protect the confidentiality of any Business 
Intellectual Property that constitutes a trade secret under applicable Law. 

(h) Except as set forth on Disclosure Schedule 3.11(h), none of the Seller 
or any of its Affiliates, in each case in respect of the Business, has entered into any consent, 
judgment, order, settlement agreement or other Contract that restricts in any material respect 
any rights to use (including by the Buyer following the Closing) any Business Intellectual 
Property that is material to the conduct of the Business as presently conducted and as 
contemplated to be conducted. 

(i) All persons who (i) are or since December 31, 2018 have been 
employees, consultants or independent contractors of the Seller or any of its Affiliates and (ii) 
contributed to the development of any Purchased Intellectual Property or who are inventors 
of any inventions claimed, as of the date of this Agreement, in any Purchased Patent, have 
executed written agreements pursuant to which such individuals have assigned to the Seller 
and its Affiliates all their rights in and to such Intellectual Property and are parties to written 
agreements under which each such individual is obligated to maintain the confidentiality of 
confidential information of the Seller and its Affiliates.  To the Seller’s Knowledge, none of 
such individuals is in violation of the agreements described in this Section 3.11(i). 

(j) The Purchased Intellectual Property does not include any inventions, 
including any process, composition of matter, formulation, design, device, method of use or 
manufacture that (i) was conceived, discovered, developed or otherwise made in connection 
with any research activities funded, in whole or in part, by the federal government of the 
United States or any agency thereof; (ii) is a “subject invention” as that term is described in 
35 U.S.C. Section 201(e); or (iii) is otherwise subject to the provisions of the Patent and 
Trademark Law Amendments Act, 35 U.S.C. §200 et seq. (as may be amended or succeeded 
from time to time, and the regulations promulgated thereunder) and similar Laws of any other 
jurisdiction.  The Purchased Intellectual Property does not include any inventions, including 
any process, composition of matter, formulation, design, device, method of use or 
manufacture developed using the funding, facilities, personnel or other resources of any 
college, university or other educational or research institution or agency, or other 
organization, in which any such organization currently holds any right, title or interest. 
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(k) The Seller has implemented and maintains reasonable and appropriate 
administrative, technical, and physical security measures that are commercially reasonable in 
light of the industry in which the Business operates to protect Personal Information and other 
Product Data against loss, damage, and unauthorized access, use, modification, or other 
misuse and to provide for the continued, uninterrupted and error-free operation of its software 
and systems.  

(l) To the Seller’s Knowledge, it has not experienced any security breach 
that has resulted in the unauthorized acquisition, disclosure, modification, loss, use or 
processing of any Personal Information or Product Data that required notification of any 
individuals, Regulatory Authorities or other person under applicable Law. 

 Product Inventory.  The Product Inventory (a) is of good, usable quality and 
has been manufactured, handled, maintained, packaged and stored at all times in compliance 
with applicable Law and all requirements of relevant Governmental Authorities, including 
current Good Manufacturing Practice requirements, (b) meets the applicable specifications, 
(c) is not adultered or misbranded, and (d) will have a remaining shelf life as set forth in 
Disclosure Schedule 3.12. 

 Brokers, Finders.  No finder, broker, agent, or other intermediary acting on 
behalf of the Seller is entitled to any brokerage, finder’s, financial advisor’s or other similar 
fee or commission in connection with the negotiation or consummation of this Agreement or 
any of the transactions contemplated hereby. 

 No Other Representations or Warranties.  Except for the representations and 
warranties contained in this Article 3, none of the Seller, any Affiliates of the Seller or any 
other person, makes any other express or implied representation or warranty on behalf of the 
Seller or any other Affiliate of the Seller, in each case in respect of the Product, the Business, 
the Purchased Assets or otherwise with respect to the subject matter of this Agreement. 
EXCEPT AS EXPRESSLY SET FORTH IN THIS ARTICLE 3, NONE OF THE SELLER, 
ANY AFFILIATES OF THE SELLER OR ANY OTHER PERSON, MAKE AND HAVE 
NOT MADE ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS 
OR IMPLIED, RELATING TO THE BUSINESS, THE PURCHASED ASSETS, THE 
ASSUMED LIABILITIES, OR OTHERWISE, INCLUDING ANY REPRESENTATIONS 
OR WARRANTIES AS TO THE FUTURE REVENUES OR PROFITABILITY OF THE 
BUSINESS OR AS TO THE MERCHANTABILITY, NON-INFRINGEMENT OR 
FITNESS FOR A PARTICULAR PURPOSE OF ANY OF THE PURCHASED ASSETS 
OR REPRESENTATIONS OR WARRANTIES ARISING BY STATUTE OR 
OTHERWISE IN LAW, FROM A COURSE OF DEALING OR USAGE OF TRADE. ALL 
SUCH OTHER REPRESENTATIONS AND WARRANTIES ARE HEREBY EXPRESSLY 
DISCLAIMED BY SELLER.  

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF THE BUYER 

The Buyer hereby makes the following representations and warranties to the Seller, 
each of which is true and correct on the date hereof and as of the Closing. 

 Existence and Power. 
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(a) The Buyer has the corporate power and authority to execute and 
deliver this Agreement and the Ancillary Agreements, to perform its obligations hereunder 
and thereunder, and to consummate the transactions contemplated hereby and thereby.  Each 
Affiliate of the Buyer that is a party to any Ancillary Agreement has the corporate power and 
authority to execute and deliver any Ancillary Agreement to which it is a party, and to 
consummate the transactions contemplated thereby. 

(b) The Buyer is duly organized, validly existing and in good standing 
under the laws of its jurisdiction of formation and each jurisdiction in which the nature of its 
business or the ownership or leasing of its properties makes such qualification necessary, 
except where the failure to be so qualified would not reasonably be expected to, individually 
or in the aggregate (i) be material and adverse to the Buyer or (ii) prevent or materially 
impair the consummation of the transactions contemplated by this Agreement or the ability of 
the Buyer to consummate the transactions consummated by this Agreement or perform its 
obligations hereunder. 

(c) Neither the Buyer nor any of its Affiliates is a party to, subject to or 
bound by any Contract, Encumbrance or Law which would (i) be breached or violated or its 
obligations thereunder accelerated or increased (whether or not with notice or lapse of time or 
both) in any material respect by the execution or delivery by the Buyer of this Agreement or 
by the Buyer or any of its Affiliates of any Ancillary Agreement or the performance by the 
Buyer or any of its Affiliates of the transactions contemplated hereby or thereby, or (ii) 
prevent the carrying out of the transactions contemplated by this Agreement or any Ancillary 
Agreement.  Except for as set forth on Disclosure Schedule 4.1(c), no permit, consent, 
waiver, approval or authorization of, or declaration to or filing or registration with, any 
Governmental Authority or third party is required in connection with the execution, delivery 
or performance of this Agreement or any Ancillary Agreement by the Buyer or any of its 
Affiliates or the consummation by the Buyer or its Affiliates of the transactions contemplated 
hereby or thereby.  The transactions contemplated by this Agreement and the Ancillary 
Agreements will not violate the articles of incorporation or bylaws or comparable 
organizational documents of the Buyer or any of its Affiliates. 

 Valid and Enforceable Agreement; Authorization. 

(a) This Agreement and each of the Signing Date Ancillary Agreements 
have been duly executed and delivered by the Buyer and each either currently constitutes (in 
the case of this Agreement) or at Closing will constitute (in the case of each of the Signing 
Date Ancillary Agreements) a legal, valid and binding obligation of the Buyer, enforceable 
against the Buyer in accordance with its terms, except that such enforcement may be subject 
to (i) bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting or 
relating to enforcement of creditors’ rights generally and (ii) general principles of equity.  
The execution and delivery of this Agreement and each of the Signing Date Ancillary 
Agreements and the consummation of the transactions contemplated hereby and thereby have 
been duly authorized, approved and ratified by all necessary action on the part of the Buyer.   

(b) As of the Closing, the Ancillary Agreements (other than the Signing 
Date Ancillary Agreements, which are covered in clause (a) set forth immediately above) will 
have been duly executed and delivered by the Buyer or its Affiliates, as applicable, and will 
each constitute the legal, valid and binding obligation of the Buyer or its applicable Affiliates 
executing each such Ancillary Agreement, and enforceable against such parties in accordance 
with their terms, except that such enforcement may be subject to (i) bankruptcy, insolvency, 
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reorganization, moratorium or other similar laws affecting or relating to enforcement of 
creditors’ rights generally, and (ii) general principles of equity.  As of the Closing, the 
execution and delivery of such other Ancillary Agreements and the consummation of the 
transactions contemplated thereby will have been duly authorized, approved and ratified by 
all necessary corporate action on the part of the Buyer or its Affiliates, as applicable.   

 Brokers, Finders.  No finder, broker, agent, or other intermediary acting on 
behalf of the Buyer or any of its Affiliates is entitled to any brokerage, finder’s, financial 
advisor’s or other similar fee or commission in connection with the negotiation or 
consummation of this Agreement or any of the transactions contemplated hereby. 

 Litigation.  There are no material Proceedings pending or, to the actual 
knowledge of the Buyer, threatened against the Buyer or any of the Buyer’s Affiliates, at law 
or in equity, which if adversely determined would reasonably be expected to be material to 
the Buyer’s performance under this Agreement or any of the Ancillary Agreements or the 
consummation of the transactions contemplated hereby and thereby.  Neither the Buyer nor 
any of its Affiliates is subject to any adverse order, judgment, writ, injunction or decree of 
any court or Governmental Authority which would reasonably be expected to, individually or 
in the aggregate, prevent or materially impair the consummation of the transactions 
contemplated by this Agreement or the ability of the Buyer to consummate the transactions 
contemplated by this Agreement or perform its obligations hereunder. 

 Funds.  The Buyer has the funds on hand or other sources of immediately 
available funds to enable it to perform its obligations under this Agreement and the Ancillary 
Agreements. 

 No Other Representations or Warranties.  Except for the representations and 
warranties contained in this Article 4, neither the Buyer, nor any other person, makes any 
other express or implied representation or warranty on behalf of the Buyer or any Affiliate of 
the Buyer. 

ARTICLE 5 
ADDITIONAL COVENANTS OF THE PARTIES 

 Conduct of the Business Until Closing.  Except as set forth on Disclosure 
Schedule 5.1, or as the Buyer may otherwise consent to or approve in writing on and after the 
date hereof and prior to the Closing Date, which consent shall not be unreasonably withheld 
or delayed, the Seller agrees and agrees to cause its Affiliates, in each case, in respect of the 
Business: 

(a) except as contemplated or related to any transaction related to 
Section 8.2, not to sell, transfer, assign, convey or otherwise dispose of any of the Purchased 
Assets, other than sales of Product Inventory in the Ordinary Course or transfers to another 
Affiliate that will not affect the transfer of any of the Purchased Assets to the Buyer at the 
Closing; 

(b) retain and continue any ongoing stability studies regarding the Product 
according to the protocol set forth for such studies, and report to the Buyer all data relating to 
such studies upon completion; 
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(c) except as required or approved by the Bankruptcy Code or any Orders 
entered by the Bankruptcy Court in the Bankruptcy Cases prior to the date of this Agreement, 
(i) to conduct the Business in all material respects in accordance with Past Practice, (ii) to use 
commercially reasonable efforts to preserve the Business and existing business relationships 
with customers and suppliers of the Business, and (iii) to maintain all fixed assets included in 
the Purchased Assets in substantially the condition currently existing, normal wear and tear 
excepted; 

(d) not to incur, create or assume any Encumbrance with respect to any 
asset included in the Purchased Assets, other than any Permitted Encumbrances; 

(e) not to terminate, amend, modify, waive or allow to lapse any material 
term of any Assumed Contract; 

(f) not to (i) enter into or amend in any material respect any Assumed 
Contract nor (ii) take any action or omit to take any action that, in and of itself, might 
reasonably cause the Seller or its Affiliates to be in material breach of any Assumed Contract; 

(g) not to sell, license or transfer any Purchased Intellectual Property, and 
to use commercially reasonable efforts to maintain and prosecute registered Purchased 
Intellectual Property and applications to register Purchased Intellectual Property (and any 
other Business Intellectual Property that the Seller or any of its Affiliates is responsible for 
maintaining and prosecuting);  

(h) except for in connection with the Bankruptcy Cases and the 
Proceedings disclosed on Disclosure Schedule 3.4, not to commence any Proceeding or 
waive, release, assign, initiate, pay, discharge, settle or compromise any pending or 
threatened Proceeding, in each case related to the Purchased Assets or the Business; 

(i) not to make any change in accounting principles materially affecting 
the reporting of the Purchased Assets or the Business, other than as required by applicable 
Law, a Governmental Authority, GAAP or any interpretation thereof; and 

(j) to comply in all material respects with all applicable Laws affecting or 
relating to the Business or the Purchased Assets. 

The Buyer shall make appropriate and authorized representatives available at all 
reasonable times reasonably promptly during normal business hours to consider requests by 
the Seller with respect to any actions that, failing the receipt of the Buyer’s consent, might 
violate the provisions of this Section 5.1. 

 Access Pending Closing.  The Seller shall, at all reasonable times prior to 
Closing, make the significant properties, books and records of the Business reasonably 
available during normal business hours to the Buyer, its representatives, financial advisors, 
lenders and auditors, and the Seller shall and shall cause its Affiliates to furnish or cause to be 
furnished to such persons during such period all material information and data concerning the 
same as such persons may reasonably request.  Notwithstanding the above, neither the Seller 
nor any of its Affiliates shall be required to provide the Buyer or its Affiliates or 
representatives with access to any information (a) that is subject to a confidentiality 
agreement with a third party entered into prior to the date hereof or after the date hereof in the 
Ordinary Course, (b) the disclosure of which would violate any Law or duty owed to any 
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third party or (c) that is subject to any attorney-client, work product or other legal privilege.  
The Buyer will use commercially reasonable efforts to avoid or minimize any disruption to 
the business operations of the Seller and its Affiliates that may result from requests for access 
or information hereunder. 

 Books and Records.  After the Closing Date and subject to the Seller’s 
confidentiality obligations pursuant to Section 5.4 hereof, the Buyer shall provide the Seller 
and its Affiliates and their representatives with reasonable access, for any reasonable purpose 
(including, but not limited to (a) preparing Tax Returns, or (b) defending any claim in respect 
of which a notice of claim has been served on the Seller) and during normal business hours, 
to the Books and Records of the Business, including, but not limited to, accounting and Tax 
records, sales and purchase documents, notes, memoranda, test records and any other 
laboratory, electronic or written data (“Records”) pertaining or relating to any period on or 
prior to the Closing Date; provided that neither the Buyer nor any of its Affiliates shall be 
required to provide the Seller or its Affiliates or representatives with access to any 
information (i) the disclosure of which would violate any Law or (ii) that is subject to any 
attorney-client, work product or other legal privilege.  In connection with the Seller’s 
delivery obligations pursuant to Section 2.4 hereof, the Seller and its Affiliates may retain 
copies of such Records, pursuant to the existing document retention and archival policies of 
the Seller.  The Seller shall use commercially reasonable efforts to avoid or minimize any 
disruption to the business operations of the Buyer and its Affiliates that may result from 
requests for access or information hereunder.  Unless otherwise consented to in writing by the 
Seller, the Buyer shall not, for a period of seven (7) years following the date hereof or such 
longer period as retention thereof is required by applicable Law, destroy, alter or otherwise 
dispose of (or allow the destruction, alteration or disposal of) any of the Records without first 
offering to surrender such Records to the Seller. 

 Confidentiality; Announcements. 

(a) In addition to the terms, provisions and covenants of the 
Confidentiality Agreement dated June 16, 2020, between the Buyer and Mallinckrodt 
Pharmaceuticals Limited (the “Confidentiality Agreement”), which shall remain in full force 
and effect in accordance with its terms, the Buyer acknowledges that, in the course of its 
investigations of the Business, the Buyer and its representatives have and will become aware 
of confidential information and documents related to the Business and the other businesses of 
the Seller and its Affiliates, and that its use of such confidential information and documents, 
or communication of such information to third parties, could be detrimental to the Business 
or to the other businesses of the Seller and its Affiliates.  The Buyer covenants that prior to 
Closing or in the event that Closing does not occur, all information and documents reviewed 
by the Buyer or its representatives in connection with this Agreement or the transactions 
contemplated hereby and, following either Closing or termination of this Agreement, all such 
information and documents to the extent related to any of the Excluded Assets or the 
Excluded Liabilities and any confidential information known to the Buyer with respect to 
other businesses operated by the Seller or any of its Affiliates, shall, for a period of six (6) 
years following the Closing Date (or the date of termination of this Agreement, as 
applicable), be maintained in confidence and shall not be disclosed or used by the Buyer or 
its representatives without the Seller’s prior written consent, unless the Buyer can 
demonstrate that such information (i) is otherwise publicly available, (ii) is required to be 
disclosed pursuant to judicial order, regulation or Law, (iii) is required to be disclosed by the 
rules of a securities exchange on which the Buyer may from time to time be listed, or (iv) was 
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already in the possession of the Buyer or its Affiliates prior to or independently of disclosure 
hereunder without breach of any obligation owed to a third party with respect to such 
information.  With respect to information and documents related to the Business, at the 
Seller’s request in the event that the Closing shall not occur, and, at the Seller’s request at any 
time with respect to information and documents related to the Excluded Assets, the Excluded 
Liabilities or other businesses operated by the Seller or any of its Affiliates, the Buyer shall, 
and shall cause its representatives to, promptly destroy all information and documents to the 
extent they contain any information concerning (as applicable) the Business, the Excluded 
Assets, the Excluded Liabilities or other businesses operated by the Seller or any of its 
Affiliates, as the case may be (including any copies thereof or extracts therefrom), except to 
the extent required by the existing document retention and archival policies of the Buyer or to 
defend or enforce its rights under this Agreement.  In the event that the Buyer or any of its 
representatives becomes legally compelled to disclose any information or documents that are 
subject to any non-disclosure obligation set forth in this Section 5.4(a), the Buyer shall 
provide the Seller with prompt written notice before such disclosure, if legally permissible, 
sufficient to enable the Seller or its Affiliates either to seek a protective order, at their 
expense, or other appropriate remedy preventing or prohibiting such disclosure or to waive 
compliance in writing (in whole or in part) with the provisions of this Section 5.4.  In 
addition to and in furtherance of the foregoing, the Buyer shall use reasonable efforts, and at 
the request and expense of the Seller, to cooperate with the Seller and its Affiliates in seeking 
to obtain a protective order or other appropriate remedy preventing or prohibiting such 
disclosure or other reliable assurance that confidential treatment will be accorded such 
information.  In the event of any conflict or inconsistency between the provisions of this 
Agreement and the Confidentiality Agreement, the former shall prevail in all cases. 

(b) For a period of six (6) years following the Closing Date, the Seller 
shall maintain, and shall cause its Affiliates to maintain, in confidence any information they 
may have in relation to the Business, the Products and the Purchased Assets, other than with 
respect to the Excluded Assets and the Excluded Liabilities, and such information shall not be 
disclosed or used by the Seller or its Affiliates without the Buyer’s prior written consent, 
unless the Seller and its Affiliates can demonstrate such information (i) is otherwise publicly 
available, (ii) is required to be disclosed pursuant to judicial order, regulation or Law, or (iii) 
is required to be disclosed by the rules of a public securities exchange.  The Seller 
acknowledges that its use of such confidential information, or communication of such 
information to third parties, could be detrimental to the business of the Buyer and its 
Affiliates.  At the Buyer’s request at any time following the Closing with respect to 
information and documents related to the Purchased Assets, the Assumed Liabilities or other 
businesses operated by the Buyer or any of its Affiliates, the Seller shall, and shall cause its 
representatives to, promptly destroy all information and documents to the extent they contain 
any material and confidential information concerning (as applicable) the Purchased Assets, 
the Assumed Liabilities or other businesses operated by the Buyer or any of its Affiliates, as 
the case may be (including any copies thereof or, to the extent commercially reasonable and 
practicable, extracts therefrom), in each case except to the extent required by the existing 
document retention and archival policies of the Seller or to defend or enforce its rights under 
this Agreement.  In the event that the Seller or any of its representatives becomes legally 
compelled to disclose any information or documents that are subject to any non-disclosure 
obligation set forth in this Section 5.4(b), the Seller shall provide the Buyer with prompt 
written notice before such disclosure, if legally permissible, sufficient to enable the Buyer or 
its Affiliates either to seek a protective order, at their expense, or other appropriate remedy 
preventing or prohibiting such disclosure or to waive compliance in writing (in whole or in 
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part) with the provisions of this Section 5.4.  In addition to and in furtherance of the 
foregoing, the Seller shall use commercially reasonable efforts, and at the request and 
expense of the Buyer, to cooperate with the Buyer and its Affiliates in seeking to obtain a 
protective order or other appropriate remedy preventing or prohibiting such disclosure or 
other reliable assurance that confidential treatment will be accorded such information.  In the 
event of any conflict or inconsistency between the provisions of this Agreement and the 
Confidentiality Agreement, the former shall prevail in all cases. 

(c) Neither Party nor any of its Affiliates shall make any public 
announcement at any time concerning this Agreement or the transactions contemplated herein 
without the prior written approval of the other Party (which approval shall not unreasonably 
be withheld) and without giving the other Party a meaningful opportunity (as practicable 
under the circumstances) to review and comment on any such proposed public 
announcement; provided, however, the foregoing shall not apply with respect to any filings 
made with or provided for advance review to (and any documents filed therewith, including, 
without limitation, this Agreement), or other actions taken with, the Bankruptcy Court, the 
Committees, the US Trustee, the RSA Parties, and any other parties in interest in the 
Bankruptcy Cases whose review the Seller reasonably deems necessary or beneficial to seek 
the approval of this Agreement and the transactions contemplated hereby, and provided, 
further that any Party and any of their respective Affiliates may make any public 
announcement that is substantially consistent with a prior public announcement made with 
the written approval of the other Party.  Notwithstanding the immediately preceding sentence 
and subject to Section 5.9(a), in the event either Party reasonably determines that any such 
public announcement is required by Law, such Party shall give the other Party advance 
written notice of, and a meaningful opportunity (as practicable under the circumstances) to 
review and comment on, the proposed form and substance of any such announcement.  The 
Party whose proposed announcement is the subject of review shall consider carefully and in 
good faith all comments timely received from the other Party, but nothing shall interfere with 
the right of any Party making any public announcement from making the final determination 
as to the form and nature of any public disclosure it determines is legally required.  The 
Parties do plan to issue a press release (either independently or jointly) and will cooperate to 
prepare mutually agreeable press releases in a manner consistent with the requirements of this 
Section 5.4(c). 

(d) Each Party acknowledges that any breach by it of the confidentiality 
obligations set forth in this Section 5.4 may cause the other Party irreparable harm for which 
compensation by monetary damages would be inadequate and, therefore, the Party that has 
been harmed by any such breach shall have the right to an injunction or decree for specific 
performance and injunctive or other equitable relief as a remedy for any such breach and each 
of the Parties further agrees to waive any requirement for the security or posting of any bond 
in connection with such remedy.  Such remedy shall not be deemed to be the exclusive 
remedy for breach of this Agreement but shall be in addition to all other remedies available at 
law or equity to each of the Parties. 

 Cooperation.  On or after the Closing Date, the Parties shall, on request, 
cooperate with one another by furnishing any additional information, executing and 
delivering any additional documents and instruments, including Contract assignments, and 
doing any and all such other things as may be reasonably required by the Parties or their 
counsel to consummate or otherwise implement the transactions contemplated by this 
Agreement and the Ancillary Agreements.  In connection with the Excluded Liabilities and 
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Excluded Assets, the Buyer shall, and shall cause its Affiliates and employees to, aid, 
cooperate with and assist the Seller and its Affiliates (at the Seller’s sole cost and expense) in 
their defense of, and access to, such liabilities and assets, and by providing the Seller and its 
Affiliates with access to pertinent records at such times as such other party or parties may 
reasonably request, subject to and in accordance with Section 5.3. 

 Reasonable Best Efforts; Certain Filings.  Subject to the terms and conditions 
of this Agreement, each Party will use its reasonable best efforts to take, or cause to be taken, 
all actions and to do, or cause to be done, all things necessary, proper or advisable under 
applicable Laws to consummate the transactions contemplated herein as soon as practicable 
after the date hereof, including (a) preparing and filing, in consultation with the other Party 
and as promptly as practicable and advisable after the date hereof, all documents necessary to 
obtain as promptly as practicable all waiting period expirations or terminations, consents, 
clearances, waivers, approvals and authorizations necessary or advisable to be obtained from 
any Governmental Authority in order to consummate the transactions contemplated herein 
and (b) taking all steps as may be necessary to obtain all such waiting period expirations or 
terminations, consents, clearances, waivers, authorizations and approvals. 

 Regulatory Matters; Phase 3 Clinical Trials Shut-down.  The Seller shall be 
responsible for the shut-down of the Phase 3 Clinical Trials as provided in the Transition 
Services Agreement.  The Parties shall cooperate to submit the Transfer of Sponsor 
Obligations Notice, the Transfer of IND Notice, the Transfer of Orphan-Drug Designation 
Notice, and the Transfer of Rare Pediatric Disease Designation Notice as set forth in Exhibits 
G, H, I, and J hereto, respectively to the FDA immediately following the Closing, or as soon 
as reasonably practicable following the Closing, and shall otherwise cooperate to take such 
additional steps as may be necessary to complete the transfer to the Buyer of the sponsor 
rights and obligations of the Phase 3 Clinical Trials, to effect the transfer of the IND and all 
other Regulatory Approvals related thereto to Buyer, and to shut down the Phase 3 Clinical 
Trials as soon as reasonably practicable, as more specifically set forth in Exhibit F. It is the 
Seller’s intent to have the last patient dosed on or about October 31, 2021. The Buyer 
acknowledges and agrees that, subject only to Seller’s performance of the tasks specifically 
allocated to it in Exhibit F, Buyer shall be responsible for ensuring the timely completion of 
all such activities, for updating the U.S. National Library of Medicine clinical trial database 
(available at clinicaltrials.gov) to update the sponsorship information for the Phase 3 Clinical 
Trials, notifying the EMA of the Buyer’s assumption of the pediatric investigation plan for 
the Product, and performing all obligations under Assumed Contracts relating to such 
matters, including any applicable clinical trial agreements and completion of the Product 
pediatric investigation plans.  Costs and expenses in connection with the shut-down of the 
Phase 3 Clinical Trials shall be borne as provided for by the Parties in the Transition Services 
Agreement. Upon reasonable proof of necessity by the Seller, the Buyer shall provide or 
make available to the Seller such amounts of Product Inventory as are reasonably required in 
order for an adequate clinical supply to be maintained for completion of the shut-down of the 
Phase 3 Clinical Trials, as mutually determined by the Parties in good faith.  

 Insurance Policies.  Buyer acknowledges that none of the insurance policies 
and other insurance coverage relative to the Business and the Purchased Assets carried by the 
Seller and its Affiliates on and as of the date hereof (and on and as of the Closing) will be 
transferred to the Buyer or its Affiliates on and as of and as a consequence of the Closing of 
the transactions contemplated hereunder but, rather, except for any tail or extended coverages 
existing solely for the benefit of the Seller and its Affiliates covering acts or omissions to act 
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occurring prior to the Effective Time, will be cancelled by the Seller and its Affiliates on and 
as of the Effective Time, and the cost or benefit associated with any such cancellations shall 
be entirely for the account of the Seller and its Affiliates.  Thus, it shall be the obligation and 
responsibility of the Buyer, from and after the Closing Date, to provide insurance coverage 
for the Business and the Purchased Assets as it shall deem necessary and appropriate under 
the circumstances.  For the avoidance of doubt, the Seller shall retain all rights to control its 
and its Affiliates’ insurance policies and programs, including the right to exhaust, settle, 
release, commute, buy back or otherwise resolve disputes with respect to any of its insurance 
policies and programs, notwithstanding whether any such policies or programs apply to any 
liabilities of the Buyer or any of its Affiliates. 

 Submission for Bankruptcy Court Approval. 

(a) All of the Parties shall use their respective commercially reasonable 
efforts to have (i) the Bankruptcy Court enter the Sale Order by no later than August 1, 2021, 
and (ii) the Closing Date occur by no later than September 17, 2021.  The Seller shall give 
notice under the Bankruptcy Code of the request for relief specified in the Sale Motion to all 
persons entitled to such notice, including all persons that have asserted Encumbrances in the 
Purchased Assets, and all non-debtor parties to the Assumed Contracts, and other appropriate 
notice as required by the Federal Rules of Bankruptcy Procedures and the local rules of the 
Bankruptcy Court, including such additional notice as the Bankruptcy Court shall direct or as 
the Buyer may reasonably request, and provide appropriate opportunity for hearing, to all 
parties entitled thereto, of all motions, orders, hearings or other Proceedings in the 
Bankruptcy Court relating to this Agreement or the transactions contemplated hereby.  The 
Seller shall be responsible for making all appropriate filings relating thereto with the 
Bankruptcy Court, which filings shall be in form and substance reasonably acceptable to the 
Buyer and shall be submitted, to the extent practicable, to the Buyer at least three (3) 
Business Days prior to their filing with the Bankruptcy Court for the Buyer’s prior review 
and comment. 

(b) List(s) of the Assumed Contracts shall be filed by the Seller with the 
Bankruptcy Court so as to provide adequate notice to the non-debtor parties to such Contracts 
of the potential assumption and assignment of such Contracts to the Buyer.  The Seller shall 
promptly take such steps as are reasonably necessary to effectuate the assumption and 
assignment of such Contracts to the Buyer at or as soon as reasonably practicable after the 
Closing and to establish the Cure Payments as required in connection therewith.  A final list 
of all Assumed Contracts shall be filed by the Seller following the Closing. 

(c) Each of the Seller and the Buyer shall consult with one another 
regarding pleadings which any of them intends to file with the Bankruptcy Court in 
connection with, or which might reasonably affect the Bankruptcy Court’s approval of the 
Sale Order.  The Seller shall promptly provide the Buyer and its counsel with copies of all 
notices, filings and orders of the Bankruptcy Court that Seller has in its possession (or 
receives) pertaining to the Sale Motion, the Sale Order, or any other order related to any of 
the transactions contemplated by this Agreement, but only to the extent such papers are not 
publicly available on the docket of the Bankruptcy Court or otherwise made available to the 
Buyer and its counsel. 

(d) The Sale Order shall, among other things, (i) approve, pursuant to 
Sections 105, 363 and 365 of the Bankruptcy Code, (A) the execution, delivery and 
performance by Seller of this Agreement, (B) the sale of the Purchased Assets to Buyer on 
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the terms set forth herein and free and clear of all Encumbrances (other than Encumbrances 
included in the Assumed Liabilities and Permitted Encumbrances) and (C) the performance 
by Seller of its obligations under this Agreement, (ii) authorize and empower Seller to 
assume and assign to Buyer the Assumed Contracts, (iii) find that Buyer is a “good faith” 
buyer within the meaning of Section 363(m) of the Bankruptcy Code, find that Buyer is not a 
successor to Seller and grant Buyer the protections of Section 363(m) of the Bankruptcy 
Code, (iv) find that Buyer shall have no Liability or responsibility for any Liability or other 
obligation of Seller arising under or related to the Purchased Assets other than as expressly 
set forth in this Agreement or as required under applicable nonbankruptcy Law, including 
successor or vicarious Liabilities of any kind or character, including any theory of antitrust, 
successor, or transferee Liability, labor law, de facto merger, or substantial continuity, (v) 
find that Buyer has provided adequate assurance (as that term is used in Section 365 of the 
Bankruptcy Code) of future performance in connection with the assumption of the Assumed 
Contracts and (vi) find that Buyer shall have no Liability for any Excluded Liabilities.  
Without limiting Seller’s obligation to take all such actions as are reasonably necessary to 
obtain Bankruptcy Court approval of the Sale Order, Buyer agrees that it will promptly take 
reasonable actions to assist in obtaining Bankruptcy Court approval of the Sale Order, 
including furnishing affidavits or other documents or information for filing with the 
Bankruptcy Court for purposes, among others, of (x) demonstrating that Buyer is a “good 
faith” purchaser under Section 363(m) of the Bankruptcy Code and (y) establishing adequate 
assurance of future performance within the meaning of Section 365 of the Bankruptcy Code.  
Nothing in this Agreement shall require Buyer, Seller, or their respective Affiliates to give 
testimony to or submit any pleading, affidavit or information to the Bankruptcy Court or any 
person that is untruthful or to violate any duty of candor or other fiduciary duty to the 
Bankruptcy Court or their respective stakeholders. 

(e) If the Sale Order or any other orders of the Bankruptcy Court relating 
to this Agreement or the transactions contemplated hereby shall be appealed by any person 
(or if any petition for certiorari or motion for reconsideration, amendment, clarification, 
modification, vacation, stay, rehearing or reargument shall be filed with respect to the Sale 
Order or other such order), subject to rights otherwise arising from this Agreement, the Seller 
and the Buyer shall use their commercially reasonable efforts to prosecute such appeal, 
petition or motion and obtain an expedited resolution of any such appeal, petition or motion. 

(f) The Seller will provide Buyer with a reasonable opportunity to review 
and comment upon all motions, applications, petitions, schedules and supporting papers 
prepared by the Seller (including forms of orders and notices to interested parties) in 
connection with transactions contemplated by this Agreement prior to their filing with the 
Bankruptcy Court. 

(g) The Seller and Buyer acknowledge that this Agreement and the sale of 
the Purchased Assets, and the assumption and assignment of the Assumed Contracts, are 
subject to Bankruptcy Court approval.  The Buyer and the Seller acknowledge that the Seller 
must take reasonable steps to demonstrate that it has sought to obtain the highest or otherwise 
best price for the Purchased Assets, including, but not limited to, pursuant to Section 8.2. 

 Cure Payments; Cure of Defaults. 

(a) Seller agrees that it will promptly take such actions as are reasonably 
necessary to obtain a Final Order of the Bankruptcy Court providing for the assumption and 
assignment of the Assumed Contracts. 
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(b) Subject to the entry of the Sale Order, at and as soon as reasonably 
practicable following the Closing, the Cure Payments shall be paid as set forth herein, and all 
defaults and breaches under the Assumed Contracts shall be cured, so that such Contracts 
may be assumed by the Seller and assigned to the Buyer in accordance with Section 365 of 
the Bankruptcy Code and this Agreement.  The Buyer shall be responsible for payment of 
Cure Payments, subject to the Cure Payments Cap. 

 Post-Closing Assignment of Contracts.  With respect to any Contract which is 
not an Assumed Contract on the Closing Date and provided such Contract has not been 
rejected by Seller after the Closing Date pursuant to Section 365 of the Bankruptcy Code, 
upon written notice(s) from the Buyer to the Seller given at any time after the Closing Date, 
the Seller shall promptly take all actions reasonably necessary to assume and assign to the 
Buyer pursuant Section 365 of the Bankruptcy Code any such Contract(s) set forth in the 
Buyer’s notice(s); provided, that any Cure Payment applicable thereto shall be satisfied solely 
by the Buyer; provided, further, that such assumption and assignment (and payment by the 
Buyer of such Cure Payment), shall not affect the amount of the Purchase Price.  
Notwithstanding anything in this Agreement to the contrary, on the date any such Contract is 
assumed and assigned to the Buyer pursuant to this Section 5.11, such Contract shall 
thereafter be deemed a Purchased Asset for all purposes under this Agreement. 

 License Grant.  The Seller and Buyer acknowledge and agree that the Buyer is 
Seller’s assignee and successor in respect of VTS-270 and, therefore, the Buyer shall have the 
right to exercise any licenses granted to the Seller or its Affiliates in respect of any third party 
trade secrets related to Niemann-Pick Disease, Type C, cyclodextrin or VTS-270 that are 
extended to or otherwise exercisable by the Seller’s assignee or successor to VTS-270.   

ARTICLE 6 
CONDITIONS PRECEDENT TO OBLIGATIONS OF THE BUYER 

The obligation of the Buyer to proceed with the Closing shall be subject to the 
satisfaction, on or prior to the Closing Date, of each of the following conditions precedent, 
any of which may be waived in whole or in part by the Buyer by written notice to the Seller: 

 Accuracy of Representations and Warranties and Performance of Obligations.  
All representations and warranties made by the Seller in this Agreement shall be true and 
correct in all material respects on and as of the Closing Date with the same effect as if such 
representations and warranties had been made on and as of the Closing Date, except to the 
extent that any such representation or warranty by its terms relates to an earlier date, and 
except to the extent of any change permitted by the terms of this Agreement or consented to 
by the Buyer, and the Seller shall have performed or complied (or shall have caused its 
Affiliates to perform or comply) in all material respects with all covenants, agreements and 
conditions contained in this Agreement on its part required to be performed or complied with 
at or prior to the Closing.  The Seller shall deliver to the Buyer at the Closing a certificate of 
an officer of the Seller certifying that the conditions stated in this Section 6.1 have been 
fulfilled. 

 Consents and Approvals.  Any necessary authorizations, consents or approvals 
required from any applicable Governmental Authorities shall have been obtained and shall be 
in full force and effect. 
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 No Contrary Judgment or Pending Action.  On the Closing Date there shall not 
exist (i) any order, decree or ruling permanently restraining, enjoining or otherwise 
prohibiting the transactions contemplated by this Agreement or (ii) any pending Proceeding 
by a Governmental Authority against either Party for the purpose of enjoining or otherwise 
preventing the transactions contemplated herein. 

 Deliveries.  The Seller shall have made or tendered, or caused to be made or 
tendered, delivery to the Buyer of the following documents: 

(a) the Transition Services Agreement, duly executed by the Seller or its 
applicable Affiliates; 

(b) a bill of sale, in the form of Exhibit B hereto, transferring the tangible 
personal property included in the Purchased Assets to the Buyer (the “Bill of Sale”), duly 
executed by the Seller or its applicable Affiliates; 

(c) an assignment and assumption agreement, in the form of Exhibit C 
hereto, providing for the assignment of the intangible Purchased Assets including the 
Assumed Contracts, the Product Regulatory Applications, the Product Data, the Purchased 
Orphan Drug Designations and the Purchased Intellectual Property (other than the Purchased 
Patents, the Business Domain Registrations and the Business Trademark Rights within the 
Purchased Intellectual Property) and the assumption of the Assumed Liabilities to and by (as 
the case may be) the Buyer (the “Assignment and Assumption Agreement”), duly executed 
by the Seller or its applicable Affiliates; 

(d) a patent assignment, in the form of Exhibit D hereto (the “Patent 
Assignment”), duly executed by the Seller or its applicable Affiliates; 

(e) a trademark and domain name assignment, in the form of Exhibit E 
hereto (the “Trademark and Domain Name Assignment”), duly executed by the Seller or its 
applicable Affiliates; 

(f) a transfer of sponsor obligations notice, in the form of Exhibit G hereto 
(the “Transfer of Sponsor Obligations Notice”), duly executed by the Seller or its applicable 
Affiliates;  

(g) a transfer of IND notice, in the form of Exhibit H hereto (the “Transfer 
of IND Notice”), duly executed by the Seller or its applicable Affiliates; 

(h) a transfer of orphan-drug designation notice, in the form of Exhibit 
Ihereto (the “Transfer of Orphan-Drug Designation Notice”), duly executed by the Seller or 
its applicable Affiliates; 

(i) a transfer of rare pediatric disease designation notice, in the form of 
Exhibit J hereto (the “Transfer of Rare Pediatric Disease Designation Notice”), duly executed 
by the Seller or its applicable Affiliates; and 

(j) such other customary documents, instruments or certificates as shall be 
reasonably requested by the Buyer and as shall be consistent with the terms of this 
Agreement. 
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 Signing Date Ancillary Agreements.  Neither the Seller nor its applicable 
Affiliates shall have revoked any of the Signing Date Ancillary Agreements and each of the 
Signing Date Ancillary Agreements shall be enforceable against the Seller or its applicable 
Affiliates in accordance with the terms at the Closing. 

 No Material Adverse Effect.  Since the date of this Agreement, no Material 
Adverse Effect shall have occurred and be continuing. 

 Bankruptcy Approvals.  The Bankruptcy Court shall have entered the Sale 
Order, which shall have become a Final Order. 

 Cure Payments.  Cure Payments required to be made under Assumed Contracts 
shall have been paid as set forth herein. 

ARTICLE 7 
CONDITIONS PRECEDENT TO OBLIGATIONS OF THE SELLER 

The obligation of the Seller to proceed with the Closing shall be subject to the 
satisfaction, on or prior to the Closing Date, of each of the following conditions precedent, 
any of which may be waived in whole or in part by the Seller by written notice to the Buyer: 

 Accuracy of Representations and Warranties and Performance of Obligations.  
All representations and warranties made by the Buyer in this Agreement shall be true and 
correct in all material respects on and as of the Closing Date with the same effect as if such 
representations and warranties had been made on and as of the Closing Date, except to the 
extent that any such representation or warranty by its terms relates to an earlier date, and 
except to the extent of any change permitted by the terms of this Agreement or consented to 
by the Seller, and the Buyer shall have performed or complied in all material respects with all 
covenants, agreements and conditions contained in this Agreement on its part required to be 
performed or complied with at or prior to the Closing.  The Buyer shall deliver to the Seller at 
the Closing a certificate of an officer of the Buyer certifying that the conditions stated in this 
Section 7.1 have been fulfilled. 

 Consents and Approvals.  Any necessary authorizations, consents or approvals 
required from any applicable Governmental Authorities shall have been obtained and shall be 
in full force and effect. 

 No Contrary Judgment or Pending Action.  On the Closing Date there shall not 
exist (i) any order, decree or ruling permanently restraining, enjoining or otherwise 
prohibiting the transactions contemplated by this Agreement or (ii) any pending Proceeding 
by a Governmental Authority against either Party for the purpose of enjoining or otherwise 
preventing the transactions contemplated herein. 

 Deliveries.  The Buyer shall have made or tendered, or caused to be made or 
tendered, delivery to the Seller of the Closing Payment and of the following documents: 

(a) the Transition Services Agreement, duly executed by the Buyer; 

(b) the Bill of Sale, duly executed by the Buyer; 

(c) the Assignment and Assumption Agreement, duly executed by the 
Buyer; 
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(d) the Patent Assignment, duly executed by the Buyer; 

(e) the Trademark and Domain Name Assignment, duly executed by the 
Buyer;  

(f) the Transfer of Sponsor Obligations Notice, duly executed by the 
Buyer; 

(g) the Transfer of IND Notice, duly executed by the Buyer; 

(h) the Transfer of Orphan-Drug Designation Notice, duly executed by the 
Buyer; 

(i) the Transfer of Rare Pediatric Disease Designation Notice, duly 
executed by the Buyer; and 

(j) such other customary documents, instruments or certificates as shall be 
reasonably requested by the Seller and as shall be consistent with the terms of this 
Agreement. 

 Signing Date Ancillary Agreements.  Neither the Buyer nor its applicable 
Affiliates shall have revoked any of the Signing Date Ancillary Agreements and each of the 
Signing Date Ancillary Agreements shall be enforceable against the Buyer or its applicable 
Affiliates in accordance with its terms at the Closing. 

 Bankruptcy Approvals.  The Bankruptcy Court shall have entered the Sale 
Order.  

ARTICLE 8 
TERMINATION 

 Right to Terminate.  Notwithstanding anything to the contrary in this 
Agreement, this Agreement may be terminated and the transactions contemplated herein 
abandoned at any time prior to the Closing only as follows: 

(a) by mutual written consent of the Buyer and the Seller, 

(b) by either the Buyer or the Seller if the Closing shall not have occurred 
by September 17, 2021; provided, however, that the right to terminate this Agreement under 
this clause (b) shall not be available to any Party whose failure to fulfill any obligations or 
satisfy any condition (to the extent within such Party’s reasonable control) under this 
Agreement has been the cause of, or resulted in, the failure of the Closing to occur on or 
before such date, 

(c) by either the Buyer or the Seller if a court or Governmental Authority 
of competent jurisdiction shall have issued an order, decree or ruling permanently restraining, 
enjoining or otherwise prohibiting the transaction contemplated by this Agreement, and such 
order, decree, ruling or other action shall have become final and nonappealable, 

(d) by either the Buyer or the Seller, if (i) the Bankruptcy Court enters an 
order approving a Superior Proposal, or (ii) the Bankruptcy Court enters an order that 

Case 20-12522-JTD    Doc 2433-2    Filed 05/19/21    Page 85 of 166



53 

precludes consummation of the transactions contemplated under this Agreement on the terms 
and conditions set forth in this Agreement, 

(e) by the Seller, if the Buyer fails to comply in any material respect with 
any covenants or agreements contained herein and within twenty (20) days after notice 
thereof the Seller is unable to cure such breach,  

(f) by the Buyer, if the Seller or any of its Affiliates fail to comply in any 
material respect with any covenants or agreements contained herein and within twenty (20) 
days after notice thereof from the Buyer the Seller or its Affiliates are unable to cure such 
breach, 

(g) by the Buyer, if the Cure Payments exceed the Cure Payments Cap and 
the Seller fails to pay the excess thereof; provided, that for the avoidance of doubt, Seller 
shall have no obligation to pay such excess unless it elects to in its sole discretion, and 

(h) by Seller in accordance with Section 8.2. 

 Fiduciary Out.   

(a) Notwithstanding anything in this Agreement to the contrary, Seller 
may participate in discussions or negotiations with, or furnish information with respect to 
Seller, to any person if (i) such person has submitted to Seller a bona fide written proposal to 
acquire the stock or assets of Seller (“Acquisition Proposal”), upon receipt of which the 
Seller shall give prompt written notice to the Buyer, (ii) the board of directors of Seller (A) 
determines by a majority vote in its good faith judgment, after consultation with outside 
counsel and advisors, that taking such action is necessary in order to act in a manner 
consistent with the fiduciary duties of such board under applicable laws, and (B) 
contemporaneously with furnishing any such nonpublic information to, or entering into 
discussions or negotiations with, such person, Seller gives Buyer prompt written notice of the 
identity of such person and of Seller’s intention to furnish nonpublic information to, or enter 
into discussions or negotiations with, such person, and (iii) contemporaneously with 
furnishing any such information to such person, Seller furnishes such information to Buyer 
(to the extent such information has not been previously furnished by Seller). In addition, 
notwithstanding anything in this Agreement to the contrary and subject to Section 8.2(b) 
below, Seller may terminate this Agreement and proceed to consummate the transactions 
contemplated by the Acquisition Proposal provided and only if the Acquisition Proposal is a 
Superior Proposal (as hereinafter defined). 

(b) For purposes of this Agreement, “Superior Proposal” means any bona 
fide written Acquisition Proposal that is on terms which the board of directors of Seller 
determines by a majority vote of its directors in their good faith judgment (after consultation 
with its outside counsel and financial advisors), after taking into account all relevant factors, 
including any conditions to such Acquisition Proposal, the form of consideration 
contemplated by such Acquisition Proposal, the timing of the closing thereof, the risk of 
nonconsummation, the ability of the person making the Acquisition Proposal to finance the 
transactions contemplated thereby and any required filings or approvals, to be more favorable 
to the shareholders of Seller than the transactions contemplated by this Agreement.  If the 
Seller receives a Superior Proposal from a competing bidder (“Competing Bidder”), the 
Seller shall provide the Buyer the opportunity to offer consideration that is higher or better 
than the Superior Proposal.  In addition, the Seller shall conduct a private competitive bidding 
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process (“Competitive Bidding Process”) during which it entertains competing bids from the 
Buyer and the Competing Bidder.  The Competitive Bidding Process shall continue until 
either the Buyer or the Competing Bidder declines to continue bidding.  The Seller shall not 
terminate this Agreement unless and until (a) the Buyer withdraws from the Competitive 
Bidding Process or (b) the Competing Bidder is the successful bidder at the close of the 
Competitive Bidding Process. 

 Obligations to Cease.  In the event of the termination of this Agreement 
pursuant to the provisions of Section 8.1, this Agreement shall become void and of no further 
effect, and neither the Buyer nor the Seller (nor any of their directors, officers, employees and 
Affiliates) shall be liable to any person in respect hereof or of the transactions contemplated 
hereby except (a) for any liability resulting from any breach of any agreement or covenant 
hereunder, (b) any liability arising from any termination of this Agreement which is not in 
accordance with its express terms or (c) in the event of fraud, willful misconduct or 
intentional misrepresentation.  Notwithstanding anything to the contrary in the foregoing, the 
obligations contained in Section 5.4 (to the extent provided therein) and in the Confidentiality 
Agreement shall survive the termination of this Agreement for any reason. 

 Termination of Ancillary Agreements.  The Parties hereto agree that they will 
take all actions necessary so that they will not terminate, and none of their respective 
Affiliates will terminate, any Ancillary Agreement (if any) that is executed on the date hereof 
while this Agreement is still in force, unless the Parties hereto agree to such termination. The 
Parties hereto also agree that they will take all actions necessary to terminate or to cause their 
respective Affiliates to terminate each of the Ancillary Agreements (if any) if this Agreement 
is terminated. 
 

ARTICLE 9 
MISCELLANEOUS PROVISIONS 

 Notice.  All notices, requests, demands, and other communications required or 
permitted under this Agreement shall be in writing and shall be deemed to have been duly 
given and made upon being delivered by courier delivery to the Party for whom it is intended, 
upon transmission by facsimile provided there is electronic confirmation of receipt, by email 
of a PDF document (with a copy deposited in the mail addressed at the address shown in this 
Section 9.1), or five (5) Business Days after having been deposited in the mail, certified or 
registered (with receipt requested) and postage prepaid, addressed at the address shown in 
this Section 9.1 for, or such other address as may be designated in writing hereafter by, such 
Party: 

If to the Buyer: 

MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069 
Email: Legal@Mandos.com 
Telephone:  (213) 318-4043  
Attention: General Counsel  

with a copy to: 
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Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW  
Washington, DC 20001-4956 
Telephone:  (202) 662-5975 
Fax:  (202) 778-5975  
Attention:  Jerry Masoudi  

If to the Seller: 

Vtesse LLC 
675 McDonnell Blvd. 
Hazelwood, MO 63042  
Telephone: (314) 654-4257 
Fax: (314) 654-7181 
Attention: Bobby Torgoley 

with a copy to: 

Mallinckrodt plc 
c/o Vtesse LLC  
675 McDonnell Blvd. 
Hazelwood, MO 63042 
Telephone: (314) 654-4257 
Fax: (314) 654-7181 
Attention: Bobby Torgoley 

and 

Bryan Cave Leighton Paisner LLP 
One Metropolitan Square 
211 North Broadway, Suite 3600 
St. Louis, Missouri  63102 
Telephone:  (314) 259-2797 
Fax:  (314) 552-8797 
Attention:  Stephanie M. Hosler 

Any Party may, by notice to the other Party, change the address and contact person to which 
any such notices are given. 

 Entire Agreement.  This Agreement and the Schedules and Exhibits hereto 
embody the entire agreement and understanding of the Parties hereto with respect to the 
subject matter hereof, and supersede all prior and contemporaneous agreements (other than 
the Confidentiality Agreement) and understandings, whether written or oral or express or 
implied, relative to such subject matter.  In the event of any conflict or inconsistency between 
the terms of this Agreement and any Ancillary Agreement, the former shall prevail in every 
case. 

 Severability.  If any provision hereof shall be held invalid or unenforceable by 
any court of competent jurisdiction or as a result of future legislative action, such holding or 
action shall be strictly construed and shall not affect the validity or effect of any other 
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provision hereof, as long as the remaining provisions, taken together, are sufficient to carry 
out the overall intentions of the Parties as evidenced hereby. 

 Assignment; Binding Agreement.  This Agreement and various rights and 
obligations arising hereunder shall inure to the benefit of and be binding upon the Parties 
hereto and their successors and permitted assigns, including, in the case of the Seller, any 
trustee in the Bankruptcy Case or in any subsequent Chapter 7 case. Neither this Agreement 
nor any of the rights, interests, or obligations hereunder shall be transferred, delegated or 
assigned by either Party hereto without the prior written consent of the other Party (which 
consent shall not be unreasonably withheld), except that either Party shall have the right to 
transfer and assign its rights hereunder (i) to one or more of its Affiliates, (ii) to any third 
party in connection with a sale or merger of all or substantially all of its stock or assets, or 
(iii) in connection with a Product Line Sale, in each case, without the need for such consent, 
provided, that in the event the Buyer sells, assigns or otherwise transfers its rights hereunder 
pursuant to a Product Line Sale, then the Buyer shall require, as a condition to the 
consummation of such Product Line Sale, that the acquirer assume, in an assumption 
agreement to which the Seller is made a third party beneficiary and which contains an express 
right for Seller to enforce the fulfillment of the remaining Buyer obligations under this 
Agreement, if any, directly against the proposed acquirer in accordance with Section 
2.6(b)(iii). 

 Counterparts.  This Agreement may be executed simultaneously in multiple 
counterparts, and in separate counterparts, each of which shall be deemed an original, but all 
of which taken together shall constitute one and the same instrument. 

 Headings; Interpretation.  The article and section headings contained in this 
Agreement are inserted for convenience only and shall not affect in any way the meaning or 
interpretation of the Agreement.  Each reference in this Agreement to an Article, Section, 
Schedule or Exhibit, unless otherwise indicated, shall mean an Article or a Section of this 
Agreement or a Schedule or Exhibit attached to this Agreement, respectively.  References 
herein to “days”, unless otherwise indicated, are to consecutive calendar days.  All Parties 
have participated substantially in the negotiation and drafting of this Agreement and agree 
that no ambiguity herein should be construed against either Party.  References to a “person” 
shall be construed so as to include any individual, firm, company, government, joint venture, 
partnership or other legal entity.  References to a “corporation” or “company” shall be 
construed so as to include any corporation, company or other body corporate, wherever and 
however incorporated or established. The term “including” shall mean “including, without 
limitation.”  The term “or” is not exclusive and shall mean “and/or.”  Terms defined in the 
singular shall have a comparable meaning when used in the plural, and vice versa.   

 Governing Law.  Except to the extent the mandatory provisions of the 
Bankruptcy Code apply, this Agreement, and all claims and causes of action arising out of, 
based upon, or related to this Agreement or the negotiation, execution or performance hereof, 
shall be governed by, and construed in accordance with, the laws of the State of New York, 
United States of America, applicable to Contracts to be carried out wholly within such State, 
without reference to its conflict of laws principles that might apply the law of another 
jurisdiction. 

 Submission to Jurisdiction.  Any action, claim, suit or Proceeding arising out 
of, based upon or relating to this Agreement or the transactions contemplated hereby and the 
proceedings related thereto shall be brought solely in the Bankruptcy Court. Each Party 
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hereby irrevocably submits to the exclusive jurisdiction of the Bankruptcy Court in respect of 
any action, claim, suit or Proceeding arising out of, based upon or relating to this Agreement 
or any of the rights and obligations arising hereunder, and agrees that it will not bring any 
action arising out of, based upon or related thereto in any other court; provided, however, that 
if the Bankruptcy Case is dismissed or if the Bankruptcy Court concludes that it lacks 
jurisdiction, abstains, or otherwise does not exercise jurisdiction, each of the Parties hereto 
irrevocably submits to the exclusive jurisdiction of the federal courts located in New York for 
the purposes of any suit, action or other proceeding arising out of this Agreement or any 
transaction contemplated hereby, and each of the Parties agrees to commence any action, suit 
or proceeding relating hereto in the federal courts located in New York.  Each of the Parties 
further agrees that service of any process, summons, notice or document by U.S. registered 
mail to such Party’s respective address set forth above shall be effective service of process 
for any action, suit or proceeding with respect to any matters to which it has submitted to 
jurisdiction pursuant to this Section 9.8.  Each of the Parties irrevocably and unconditionally 
waives any objection to the laying of venue of any action, suit or proceeding arising out of 
this Agreement or the transactions contemplated hereby in the above noted jurisdictions, and 
hereby further irrevocably and unconditionally waives and agrees not to plead or claim in any 
such court that any such action, suit or proceeding brought in any such court has been 
brought in an inconvenient forum or to raise any similar defense or objection. 

 Waiver of Jury Trial.  EACH PARTY HERETO HEREBY WAIVES, TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY 
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BETWEEN THE 
PARTIES, DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN 
CONNECTION WITH THIS AGREEMENT OR ANY ANCILLARY AGREEMENT, OR 
ANY TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY, OR ANY 
DISPUTES RELATED HERETO OR THERETO.  EACH PARTY HERETO (A) 
CERTIFIES THAT NO AGENT, REPRESENTATIVE OR ATTORNEY OF THE OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 
PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT HAS BEEN INDUCED 
TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL 
WAIVERS AND CERTIFICATIONS SET FORTH IN THIS SECTION 9.9. 

 Disclosure Generally.  If and to the extent any information required to be 
furnished in any Disclosure Schedule is contained in this Agreement or in any other 
Disclosure Schedule, such disclosure shall be deemed disclosure with respect to any other 
section of this Agreement to which the relevance of such item is reasonably apparent from 
the face of such disclosure, notwithstanding the absence of a cross-reference in or to any such 
corresponding section of this Agreement.  The inclusion of any information in any Disclosure 
Schedule shall not be deemed to be an admission or acknowledgment that such information is 
material or outside the Ordinary Course. 

 No Third Party Beneficiaries or Other Rights.  Nothing herein shall grant to or 
create in any person not a party hereto, or any such person’s Affiliates, any right to any 
benefits hereunder, and no such party shall be entitled to sue any Party to this Agreement 
with respect thereto.  The representations and warranties contained in this Agreement are 
made for purposes of this Agreement only and shall not be construed to confer any additional 
rights on the Parties under applicable state, federal or foreign securities laws. 

 Guaranties of the Buyer and the Seller.   
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(a) The Buyer hereby guarantees to the Seller the performance of any and 
all obligations of the Buyer’s Affiliates under this Agreement, the Ancillary Agreements and 
any other agreement or instrument ancillary hereto executed pursuant to this Agreement.  The 
Seller hereby guarantees to the Buyer the performance of any and all obligations of any of its 
Affiliates under this Agreement, the Ancillary Agreements and any other agreement ancillary 
hereto executed pursuant to this Agreement. 

(b) In furtherance of the above, Buyer Parent hereby agrees to cause the 
Buyer to honor the Buyer’s obligations under this Agreement. As a material inducement to 
Seller’s willingness to enter into this Agreement and perform its obligations hereunder, Buyer 
Parent hereby unconditionally guarantees (the “Buyer Guarantee”) the prompt payment and 
full performance and observation by the Buyer and any other Affiliate of Buyer of each and 
every covenant, obligation, agreement and undertaking required to be performed by the 
Buyer and any other Affiliate of the Buyer arising out of, connected with or related to this 
Agreement, the transactions contemplated by this Agreement, or any other agreement 
ancillary hereto executed pursuant to this Agreement, and any extension, renewal and/or 
modification of any of the foregoing, subject to all terms, conditions and limitations 
contained in this Agreement and/or the agreements ancillary hereto (as applicable), and 
hereby represents, acknowledges and agrees that upon any such breach of any such 
representation and warranty or default in the performance of such covenant, obligation, 
agreement or undertaking of the Buyer or any other Affiliate of the Buyer, the Seller and its 
Affiliates shall have the right, exercisable in its sole discretion, to pursue any and all 
available remedies it may have arising out of any such breach or nonperformance directly 
against any or all of Buyer Parent and the Buyer in the first instance.  For the avoidance of 
doubt, the Buyer Guarantee is a guarantee of payment, performance and observation, and not 
merely a guaranty of collection.  The obligation of Buyer Parent and the Buyer under this 
Section 9.12(b) is a continuing guaranty and shall remain in effect and shall survive the 
Closing; provided that the obligation of Buyer Parent and the Buyer under this Section 
9.12(b) shall automatically terminate and have no further force and effect upon the first to 
occur of (i) the discharge of the obligations contemplated hereby and pursuant to the 
Ancillary Agreements and (ii) the valid termination of this Agreement in accordance with 
Article 8.  Notwithstanding anything herein to the contrary, the Seller hereby agrees that 
Buyer Parent may assert, as a defense to any payment or obligation of Buyer Parent under 
this Agreement with respect to any obligations contemplated by this Section 9.12(b), any 
defense to the payment or performance of such obligations that the Buyer would have, other 
than defenses arising out of, due to or as a result of the bankruptcy, insolvency, 
reorganization or proceedings affecting the Buyer.  

 Waiver and Modification.  This Agreement may not be amended, 
supplemented or otherwise modified except by a written agreement executed by authorized 
representatives of all of the Parties hereto.  The failure by any Party on any single occasion to 
exercise any of its rights hereunder or to enforce any of the terms and conditions of this 
Agreement shall not constitute or be deemed a waiver of that Party’s rights on any 
subsequent occasion to exercise any rights hereunder or to enforce each and every term and 
condition hereof. 

 Expenses.  Regardless of whether the transactions provided for in this 
Agreement are consummated, except as otherwise expressly provided in this Agreement or an 
Ancillary Agreement, each Party hereto will pay its own expenses incident to this Agreement, 
any Ancillary Agreement and the transactions contemplated herein and therein.  
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 Remedies.  The Parties hereto agree that irreparable damage would occur in 
the event any of the provisions of this Agreement were not performed in accordance with the 
terms hereof and that the Parties shall be entitled to specific performance of such provisions, 
in addition to, prior to Closing, any other remedy at law or in equity.  In no event shall either 
Party be liable to the other for any consequential, special, incidental, punitive, exemplary or 
similar damages (including damages for lost profits or business interruption), whether or not 
a Party has been advised of the possibility of such damages and whether or not they are 
reasonably foreseeable under the circumstances. 

 Survival.  None of the representations and warranties of the Parties in this 
Agreement, in any instrument delivered pursuant to this Agreement, or in the Schedules or 
Exhibits attached hereto shall survive the Closing, and no Party hereto shall, or shall be 
entitled to, make any claim or initiate any action against any other Party with respect to any 
such representations or warranty from or after the Closing. None of the covenants or 
agreements of the Parties in this Agreement shall survive the Closing, and no Party hereto 
shall, or shall be entitled to, make any claim or initiate any action against any other Party 
with respect to such covenant or agreement from or after the Closing, other than (a) the 
covenants and agreements of the Parties contained in this Article 9 and in Article 2 and 
(b) those other covenants and agreements contained herein that by their terms apply, or that 
are to be performed in whole or in part, after the Closing, which shall survive the 
consummation of the transaction contemplated by this Agreement until fully performed. 

 Bulk Sales Law.  The Buyer hereby waives compliance by the Seller with the 
requirements and provisions of any “bulk-transfer” Laws of any jurisdiction that may 
otherwise be applicable with respect to the sale of any or all of the Purchased Assets to the 
Buyer. The Parties intend that pursuant to Section 363(f) of the Bankruptcy Code, the transfer 
of the Purchased Assets shall be free and clear of any security interests in the Purchased 
Assets, including any liens or claims arising out of the bulk transfer laws, and the Parties 
shall take such steps as may be necessary or appropriate to so provide in the Sale Order. 

[Signatures on following page] 
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NY: 1284760-10 

TRANSITION SERVICES AGREEMENT  

This TRANSITION SERVICES AGREEMENT (this “Agreement”) is entered into as of 
May 14, 2021, by and between Vtesse LLC, a Delaware limited liability company (“Service 
Provider”), and MANDOS LLC, a Delaware limited liability company (“Buyer”). Service 
Provider and Buyer are sometimes referred to herein individually as a “Party,” and collectively as 
the “Parties.”  Service Provider is, for the avoidance of doubt, entering into this Agreement for and 
on behalf of all Affiliates of Service Provider that will be providing any Services hereunder. 

RECITALS  

WHEREAS, concurrently herewith, the Parties are executing an Asset Purchase 
Agreement (as amended, modified or supplemented from time to time in accordance with its terms, 
the “Asset Purchase Agreement”), pursuant to which Service Provider or Affiliates of Service 
Provider agree to sell and assign, and Buyer agrees to purchase and assume, the Purchased Assets 
and Assumed Liabilities (as defined in the Asset Purchase Agreement) subject to the terms and 
conditions set forth therein; and 

WHEREAS, in order to facilitate and provide for an orderly transition under the Asset 
Purchase Agreement, the Parties desire to enter into this Agreement to set forth the terms and 
conditions pursuant to which Service Provider shall provide the Services (as defined herein) to 
Buyer for a transitional period. 

NOW, THEREFORE, in consideration of the foregoing and the covenants and agreements 
set forth below and other good and valuable consideration, the receipt and sufficiency of which 
are acknowledged, and intending to be legally bound, the Parties agree as follows:  

ARTICLE I 
DEFINITIONS  

Unless otherwise defined in this Agreement, all capitalized terms used in this Agreement 
shall have the meaning specified for such term in the Asset Purchase Agreement. The following 
capitalized terms used in this Agreement shall have the meanings set forth below:  

1.1 “Accessing Party” has the meaning set forth in Section 7.2(a).  

1.2 “Agreement” has the meaning set forth in the preamble.  

1.3 “Asset Purchase Agreement” has the meaning set forth in the Recitals.  

1.4 “Business Entity” means any corporation, general or limited partnership, trust, joint 
venture, unincorporated organization, limited liability entity or other entity. 

1.5 “Buyer” has the meaning set forth in the preamble.  

1.6 “Buyer Group” means (i) Buyer and (ii) each Business Entity that is an Affiliate of 
Buyer prior to, at or after the Effective Time and is involved in the operation of the Business that 
was acquired under and pursuant to the terms of the Asset Purchase Agreement. 
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1.7 “Buyer Taxes” has the meaning set forth in Section 4.3. 

1.8 “Charge” and “Charges” have the meaning set forth in Section 3.1.  

1.9 “Dispute” has the meaning set forth in Section 2.3(b). 

1.10 “Force Majeure Event” means, with respect to a Party, an event beyond the 
reasonable control of such Party (or any Person acting on its behalf) that materially interferes with 
the performance by such Party of its obligations under this Agreement, which by its nature could 
not reasonably have been foreseen by such Party (or such Person), or, if it could reasonably have 
been foreseen, was reasonably unavoidable, and includes acts of God, storms, floods, riots, fires, 
sabotage, civil commotion or civil unrest, interference by civil or military authorities, acts of war 
(declared or undeclared) or armed hostilities, other national or international calamities or acts of 
terrorism, failures of energy sources or any epidemic, pandemic or disease outbreak. 

1.11 “Group” means either the Service Provider Group or the Buyer Group, as the 
context reasonably requires.  

1.12 “Indemnified Party” means a Party believing that it is entitled to indemnification 
under Section 8.2. 

1.13 “Indemnifying Party” means a Party from which an Indemnified Party believes it 
is entitled to indemnification under Section 8.2. 

1.14 “Information” means information in written, oral, electronic or other tangible or 
intangible forms, including studies, reports, records, books, contracts, instruments, surveys, 
specifications, drawings, blueprints, diagrams, models, prototypes, samples, flow charts, data, 
marketing plans, customer names, and other technical, financial, employee or business information 
or data.  

1.15 “Loss” or “Losses” means each and all of the following items to the extent actually 
paid or incurred in connection with any indemnifiable claim hereunder: losses, damages, liabilities, 
judgments, fines, costs, penalties, amounts paid in settlement and reasonable out-of-pocket costs 
or expenses incurred in connection with any claim (including reasonable Third Party legal fees 
and expenses in connection with the investigation or prosecution of any Third Party Claim, any 
claim solely between the Parties hereto, or any other suits or Proceedings).  

1.16 “Notice” means any written notice, request, demand or other communication 
specifically referencing this Agreement and given in accordance with Section 11.5. 

1.17 “Parties” and “Party” have the meaning set forth in the preamble.  

1.18 “Out-of-Pocket Expenses” has the meaning set forth in Section 3.2. 

1.19 “Person” means any (i) individual, (ii) Business Entity or (iii) Governmental 
Authority. 

1.20 “Provider Indemnitees” has the meaning set forth in Section 8.2. 
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1.21 “Recipient Indemnitees” has the meaning set forth in Section 8.2. 

1.22 “Representative,” as to a Person, means such Person’s directors, officers, 
employees, agents, accountants, counsel and other advisors and representatives.  

1.23 “Resolution Period” has the meaning set forth in Section 2.3(b). 

1.24 “Review Meetings” has the meaning set forth in Section 2.3(b). 

1.25 “Security Regulations” has the meaning set forth in Section 7.2(a).  

1.26 “Service Provider” has the meaning set forth in the preamble. 

1.27 “Service Provider Group” means (i) Service Provider and (ii) each Business Entity 
that is an Affiliate of Service Provider prior to, at or after the Effective Time (other than Buyer or 
a Buyer Affiliate). 

1.28 “Service Coordinator” has the meaning set forth in Section 2.3(b).  

1.29 “Service Period” means, with respect to any Service, the period commencing on 
the Effective Time and ending on the earlier of (i) the date the Buyer terminates the provision of 
such Service pursuant to Section 6.1, and (ii) the termination date specified with respect to such 
Service on Schedule A, as such period may be reduced or extended by Buyer in accordance with 
Section 5.3.   

1.30 “Services” means the Services set forth on Schedule A and Schedule B, and all 
services and any sub-tasks and sub-functions that are inherent in the performance of the Services; 
provided, that for the avoidance of doubt, a “Service” is intended to mean each item described on 
Schedule A and Schedule B for which a separate Charge (or solely in the case of Schedule B, no 
charge) is identified and Buyer’s right to cancel a Service shall apply to each such Service on a 
standalone basis and not require Buyer to cancel all of the Services under any Schedule (i.e., Buyer 
may elect to cancel some Services, but allow others to naturally expire or be extended). 

1.31  “Systems” has the meaning set forth in Section 7.2(a).  

1.32 “Third Party” means any Person other than the Parties or any of their respective 
Affiliates. 

1.33 “Third Party Claim” means any claim, action, lawsuit or other Proceeding made by 
any Third Party against an Indemnified Party. 

1.34 “Third Party Provider” means a Third Party that is not affiliated with either Group 
and that is retained by a member of the Service Provider Group to provide any portion of the 
Services under this Agreement in accordance with Section 2.2(c), including any consultants, 
agents, contractors or subcontractors.  

1.35 “Transition Coordinator” has the meaning set forth in Section 2.3(b).  
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1.36 “Unresolved Matters Notice” has the meaning set forth in Section 2.3(b). 

ARTICLE II 
SERVICES  

2.1 Services.     

(a) Commencing as of the Effective Time, Service Provider shall, and shall 
cause the applicable other members of the Service Provider Group to (i) provide to Buyer and the 
applicable members of the Buyer Group the Services set forth in Schedule A and Schedule B and 
(ii) perform, discharge and satisfy, as and when due, its and their respective obligations to Buyer 
under this Agreement, in each case in accordance with the terms of this Agreement. For the 
avoidance of doubt, notwithstanding anything to the contrary in this Agreement or Schedule A or 
Schedule B, Services shall not include, and Service Provider shall be in no way obligated to 
perform, legal or financial services for the Buyer. 

(b) If within sixty (60) days after the Closing the Buyer identifies a service that 
is of the type and scope provided by the Service Provider Group, in each case at any time during 
twelve (12) months preceding the date hereof, that Buyer reasonably determines is necessary in 
order to operate the Business as of Closing and such service was not included in Schedule A  (other 
than because the Parties specifically agreed that such services shall not be provided), then Buyer 
shall provide written notice thereof to Service Provider, and the Parties (through their Transition 
Coordinators) shall discuss and negotiate in good faith with respect to the provision of such service 
by the applicable member (or members) of the Service Provider Group (or applicable Third Party 
Provider(s)) and the price therefor; provided that in no event shall any member of the Service 
Provider Group (or any Third Party Provider) be obligated to provide any additional service that 
it cannot provide using commercially reasonable efforts consistent with the terms of this 
Agreement or that would require it: (i) to incur any out-of-pocket costs that Buyer does not agree 
to pay or reimburse; (ii) to hire or retain additional personnel not then employed by any member 
of the Service Provider Group (or any Third Party Provider, as applicable); or (iii) to provide any 
Services beyond the applicable Service Period.  If the Parties agree to terms regarding the provision 
of an additional service(s), the Parties shall amend Schedule A in writing to include such service(s) 
and such service(s) thereafter shall be deemed a Service hereunder. 

2.2 Service Providers; Third Party Providers. 

(a) Except as set forth in Section 2.2(b), the applicable member of the Service 
Provider Group shall determine the Service Provider Group personnel who shall perform the 
Services to be provided by it and agrees to assign sufficient resources and qualified personnel with 
proper skill, training, availability, and experience as are reasonably required to perform the 
Services in accordance with the standards set forth in this Agreement. The applicable member of 
the Service Provider Group shall be solely responsible for the payment of all benefits and any other 
direct and indirect compensation for Service Provider Group personnel assigned to perform 
Services under this Agreement, as well as such personnel’s worker’s compensation insurance and 
employment Taxes, and other employer liabilities relating to such personnel as required by Law. 
At all times during the performance of the Services, all Persons performing such Services 
(including to the extent permitted by Section 2.2(c), agents, temporary employees and Third Party 
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Providers) shall be construed as being independent from Buyer and the other members of the Buyer 
Group, and such Persons shall not be entitled to any employee benefits or other forms of 
compensation of or from Buyer or the other members of the Buyer Group nor be considered or 
deemed to be, or have any rights as, employees of Buyer or any member of the Buyer Group as a 
result of this Agreement.  

(b) The Service Provider may, at its option, from time to time, delegate any or 
all of its obligations to perform Services under this Agreement to any one or more members of the 
Service Provider Group provided that Service Provider remains responsible for compliance with 
the terms of the Agreement by such members.  

(c) The applicable member of the Service Provider Group may perform its 
obligations to provide a Service through one or more Third Party Providers that have previously 
performed similar services for the Service Provider Group prior to the Closing, provided that the 
delegation of performance of the applicable Service does not materially and adversely impact the 
quality of the Service. Neither Service Provider nor any member of the Service Provider Group 
will subcontract or delegate any of its material obligations under this Agreement to any Third Party 
Provider that has not previously performed similar services for the Service Provider Group prior 
to the Closing except as approved by Buyer in writing, provided that the Buyer’s approval will not 
be required for individual subcontracts valued at less than Twenty Thousand Dollars ($20,000) per 
month. 

2.3 Cooperation; Transition Plan and Service Coordinators.  

(a) Service Provider and Buyer and their respective Group members shall 
reasonably cooperate with one another in connection with the provision of Services hereunder; 
provided, however, that such cooperation shall not unreasonably disrupt the normal operations of 
the Parties and their respective Affiliates; and, provided, further, that this Section 2.3(a) shall not 
require the members of the Service Provider Group to incur any Out-of-Pocket Expenses or other 
expenses unless and except as expressly provided for in this Agreement or clearly contemplated 
by the Services set forth in Schedule A and Schedule B attached to this Agreement or otherwise 
agreed to in writing by the Parties. 

(b) Each Party shall select in writing a representative to act as the primary 
contact with respect to the provision of the Services and the resolution of disputes under this 
Agreement (each for any Party, a “Transition Coordinator”).  The initial Transition Coordinators 
shall be Robert J. Ziemba, Senior Director for Service Provider and Heather Clark for Buyer. 
Additionally, a Transition Coordinator may, by notice to the other Transition Coordinator, 
designate in writing one or more individuals as individual coordinators for certain classes or types 
of Services. In either case, each such individual coordinator will hereinafter be referred to as a 
“Service Coordinator.” Each Party may treat an act of the Transition Coordinator (or of a properly 
designated Service Coordinator with respect to its assigned area of responsibility) of the other 
Party as being authorized by such other Party without inquiring whether such Transition 
Coordinator or Service Coordinator had authority to so act; provided, however, that no Transition 
Coordinator or Service Coordinator shall have authority to amend this Agreement in any respect. 
Buyer and Service Provider shall advise each other promptly (in any case within no more than five 
(5) Business Days) in a notice of any change in their respective Transition Coordinators, setting 
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forth the name of the replacement, and stating that the replacement Transition Coordinator is 
authorized to act for such Party in accordance with this Section 2.3(b).  Any designation of or 
change in Service Coordinators shall be handled by notice from the applicable Transition 
Coordinator to the other Transition Coordinator within five (5) Business Days. The Transition 
Coordinators shall hold review meetings by telephone or in person, as mutually agreed upon, at 
least once every other week (unless mutually agreed otherwise) to discuss issues relating to the 
provision of the Services and the calculation of and payment of invoices under this Agreement 
(“Review Meetings”). In the Review Meetings, the Transition Coordinators shall be responsible 
for discussing any problems identified relating to the provision of Services, to resolve such 
problems and, to the extent changes are agreed upon, implementing such changes. In the event of 
any dispute, controversy or claim arising out of or relating to this Agreement, or the breach, 
termination or validity thereof, including the dispute of any Service Charges or any claim by a 
Party hereto that the other party has breached the terms hereof (each, a “Dispute”), the Transition 
Coordinators shall meet (by telephone or in person) no later than five (5) Business Days after 
receipt of notice by either party of a request for resolution of a Dispute. The Transition 
Coordinators shall enter into negotiations aimed at resolving any such Dispute in good faith.  In 
the event that the Transition Coordinators are unable to resolve any Dispute within ten (10) 
Business Days after such matter is first discussed by the Transition Coordinators, then each Party 
shall have the right within five (5) Business Days after the last day of such ten (10) Business Day-
period to deliver written notice of such unresolved Dispute (“Unresolved Matters Notice”) in any 
manner permitted for delivery of a Notice hereunder to the following members of senior 
management of the respective Parties: Steven J. Romano, Chief Science Officer for Service 
Provider and Ian Pyrah for Buyer.  For the ten (10) Business Day period after delivery of the 
Unresolved Matters Notice (the “Resolution Period”), the senior management representatives of 
each Party shall work in good faith to resolve such unresolved Dispute. If the senior management 
representatives of the Parties are unable to resolve the dispute within fifteen (15) Business Days 
of it being referred to them, either Party may bring a proceeding in accordance with the terms of 
this Agreement. The failure of the Transition Coordinators or senior management to resolve a 
dispute pursuant to this Section 2.3(b) shall not relieve a Party hereto of its obligations hereunder.  

2.4 Service Boundaries and Scope. Except as provided in a Schedule for a specific 
Service, the Services shall be available only for purposes of conducting the Business substantially 
in the manner in which it was conducted immediately prior to the Effective Time, subject to any 
limitations related to any Permitted Actions (as defined in the Asset Purchase Agreement). In 
providing, or causing to be provided, the Services, except as set forth in this Section 2.4 and 
Section 2.5, the Service Provider Group shall not be obligated to: (a) maintain the employment of 
any specific employee or hire additional employees or Third Party Providers, (b) purchase, lease 
or license any additional equipment (including computer equipment, furniture, furnishings, 
fixtures, machinery, vehicles, tools and other tangible personal property), software or other assets, 
rights or properties (except as otherwise required pursuant to Section 2.5) or license any software 
or other intellectual property rights, (c) make modifications to its existing systems or software, (d) 
provide any member of the Buyer Group with access to any systems or software other than those 
to which the Business had access immediately prior to the Effective Time, (e) pay any costs related 
to the transfer or conversion of data of any member of the Buyer Group or (f) devote the efforts of 
any particular personnel providing the Services exclusively for the benefit of Buyer, recognizing 
that such personnel may engage in other activities the members of the Service Provider Group 
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consider appropriate, whether or not related to this Agreement; provided that in all cases Service 
Provider shall be required to provide the Services. 

2.5 Standard of Performance; Limitation of Liability.  

(a) Service Provider shall, and shall cause all members of the Service Provider 
Group and Third Party Providers to, use commercially reasonable efforts to perform all Services 
to be provided in a manner that is based on its past practice and that is substantially similar in 
nature, quality and timeliness to the analogous services provided by the members of the Service 
Provider Group for the applicable functional group within the Service Provider Group prior to the 
Effective Time, and, if any such Services were not performed by the Service Provider Group prior 
to the Effective Time, then such Services shall be performed in a manner that is substantially 
similar in nature, quality and timeliness to the manner in which the members of the Service 
Provider Group then perform comparable services for itself and its Group, subject in each case, to 
any limitations related to any Permitted Actions (as defined in the Asset Purchase Agreement) 
(and, in any event, at a level of performance that meets or exceeds any service levels specified 
with respect to a specific Service on Schedule A or Schedule B). In all cases, Service Provider 
shall and shall cause the members of the Service Provider Group and Third Party Providers to, 
provide the Services according to applicable Laws, prevailing industry practice standards, and the 
Service Provider Group’s policies, procedures, and practices. Service Provider has existing 
systems in place (and will maintain such systems for the duration of this Agreement) to ensure 
sufficient backup and data recovery contingencies to enable a complete restoration of data in the 
event of problems in the course of performing the Services. It is understood and agreed that none 
of the Service Provider Group members is a professional provider of the types of services included 
in the Services and that the Service Provider Group personnel performing Services have other 
responsibilities, will not be dedicated full-time to performing Services hereunder and the 
performance of Services by any Service Provider Group member will not be measured against any 
duty of care or standard that would apply to a professional provider of any applicable types of 
Services.  

(b) Service Provider represents and warrants that the provision of any Services 
will not constitute a violation of applicable Laws, or a breach of any existing Contract between a 
member of the Service Provider Group and any Third Party.  If the Service Provider hereafter 
becomes aware that the performance of Services is potentially in breach of such existing Contract, 
or that such a consent, authorization or approval is necessary, Service Provider shall promptly send 
a Notice to Buyer of any such potential violation or necessary consent, authorization or 
approval.  The Parties each agree to cooperate and use commercially reasonable efforts to obtain 
any necessary Third Party consents required under an existing Contract to allow the Service 
Provider to perform or cause to be performed any Service in accordance with this Agreement.  Any 
costs and expenses incurred by any Party or any of its Affiliates in connection with obtaining any 
such Third Party consents shall be split evenly between Buyer and Service Provider; provided, 
however, that any such costs and expenses shall have been pre-approved in writing by Buyer.  If 
the Parties determine that (x) any such Third Party consent required for the provision of Services 
hereunder cannot be obtained or (y) applicable Law prevents the provision of any Service in 
accordance with this Agreement, then in each of cases (x) and (y), at Buyer’s reasonable request, 
Service Provider shall cooperate with Buyer to determine a commercially reasonable alternative 
method of providing such Services. If despite using commercially reasonable efforts, the Parties 
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are unable to adopt an alternative approach, then the affected Services shall be terminated and the 
Parties will equitably adjust the Charges to reflect the reduced scope of Services. Nothing in this 
Agreement shall require the members of the Service Provider Group to perform or cause to be 
performed any Service to the extent the manner of such performance would constitute a violation 
of applicable Laws. Without limiting Service Provider’s obligations hereunder, in connection with 
its performance of Services, Service Provider agrees to comply with the FDCA and its 
implementing regulations, federal and state anti-kickback laws, including the Federal Anti-
Kickback Statute, the Federal False Claims Act, and any regulatory safe harbors promulgated 
thereunder, applicable privacy and data security laws, anti-bribery and anti-corruption laws, 
including the U.S. Foreign Corrupt Practices Act; and the U.S. PhRMA Code on Interactions with 
Healthcare Professionals. If applicable, Services will be rendered in accordance with applicable 
Good Laboratory Practice (GLP) as set forth in 21 C.F.R. Part 58 and/or Good Clinical Practice 
(GCP) as set forth in 21 C.F.R. Parts 50, 54, 56, and 312, as well as the International Conference 
on Harmonization Guideline E6. 

(c) Notwithstanding anything to the contrary in this Agreement, except as and 
to the extent caused by the negligent acts or omissions to act or willful misconduct of the applicable 
member of the Service Provider Group and only to the extent Service Provider is otherwise liable 
to Buyer under this Agreement, Service Provider shall not be liable to Buyer for any breach of any 
agreement by a Third Party Provider or any failure, delay or other problem in connection with the 
Services caused by the act or omission of a Third Party Provider. 

(d) EXCEPT AS SET FORTH IN THIS SECTION 2.5, SERVICE PROVIDER 
MAKES NO EXPRESS OR IMPLIED REPRESENTATIONS, WARRANTIES OR 
GUARANTEES RELATING TO THE SERVICES PROVIDED HEREUNDER, AND SERVICE 
PROVIDER EXPRESSLY DISCLAIMS ALL OTHER EXPRESS AND IMPLIED 
WARRANTIES, INCLUDING THE IMPLIED WARRANTIES OF NON-INFRINGEMENT, 
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. UNLESS 
OTHERWISE EXPRESSLY SET FORTH IN THIS AGREEMENT, ALL SERVICES ARE 
PROVIDED ON AN “AS IS, WHERE IS” BASIS WITHOUT WARRANTY OF ANY KIND. 

(e) Each Party shall be responsible for its own compliance with any and all 
Laws applicable to its performance under this Agreement.  No Party shall take any action in 
violation of any such applicable Law that results in liability being imposed on the other Party.  

(f) Each Party represents and warrants to the other that: (i) it has all requisite 
legal and corporate power to execute and deliver this Agreement; (ii) it has taken all corporate 
action necessary for the authorization, execution and delivery of this Agreement; and (iii) this 
Agreement is a legal, valid and binding obligation of it, enforceable against it in accordance with 
the terms of this Agreement. 

(g) Each Party represents and warrants to the other that it is duly organized, 
validly existing and in good standing under the laws of its jurisdiction and each jurisdiction in 
which the nature of its business or the ownership or leasing of its properties makes such 
qualification necessary, except where the failure to be so qualified would not reasonably be 
expected to, individually or in the aggregate, prevent or materially impair its ability to fulfill its 
obligations under this Agreement.  
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2.6 Regulatory Communications. Buyer will be solely responsible for all contacts and 
communications (including submissions of Information) with FDA, EMA, or any other Regulatory 
Authorities with respect to matters relating to Services. Unless required by applicable Laws, 
Service Provider will have no contact or communication with any Regulatory Authority regarding 
Services without the prior written consent of Buyer, which consent will not be unreasonably 
withheld. Service Provider will notify Buyer promptly, and in no event later than one (1) Business 
Day, after Service Provider receives any contact or communication from any Regulatory Authority 
relating in any way to Services and will provide Buyer with a summary of such contact and copies 
of any such communication within one (1) Business Day after Service Provider’s receipt of such 
contact or communication. Unless prohibited by applicable law, Service Provider will consult with 
Buyer regarding the response to any inquiry or observation from any Regulatory Authority relating 
in any way to Services and will allow Buyer at its discretion to control and/or participate in any 
further contacts or communications relating to the Services.  Service Provider will comply with all 
reasonable requests and comments by Buyer with respect to all contacts and communications with 
any Regulatory Authority relating in any way to the Services.  

2.7 Precedence of Schedule A and Schedule B. Schedule A and Schedule B are 
hereby incorporated into and shall form a part of this Agreement by reference; provided, however, 
that the terms contained in any particular section of Schedule A or Schedule B shall only apply 
with respect to the Services provided under that section. In the event of a conflict between the 
terms contained in Schedule A or Schedule B, or in any section of Schedule A or Schedule B, 
respectively, on the one hand, and the terms in the body of this Agreement, on the other hand, the 
terms in Schedule A or Schedule B, or in any section thereof, shall take precedence only with 
respect to the precise description, length and other specified parameters of service provision and 
costs enumerated therein with respect to such Services and, otherwise, the terms set forth in the 
body of this Agreement shall prevail. Nothing in the foregoing sentence invalidates the obligations 
arising from the provisions of Section 2.1 above. No terms contained in Schedule A or Schedule 
B, or any section thereof, shall be deemed otherwise to modify or amend the terms of this 
Agreement.  

2.8 Transitional Nature of Services.  The Parties acknowledge the transitional nature 
of the Services and agree to cooperate in good faith and to use commercially reasonable efforts to 
effectuate a smooth transition of each of the Services from the Service Provider Group to the Buyer 
(or its designee) as soon as reasonably possible, and in any event, on a date no later than the date 
when each such Service is to end in accordance with Schedule A or Schedule B, in each case unless 
the need for an applicable Service is expected to cease at the time of expiration of such Service set 
forth on Schedule A or Schedule B.  

2.9 Changes to Manner of Performing Services.  Subject to the performance 
standards set forth in this Article II, the members of the Service Provider Group may make changes 
from time to time in the manner of performing the Services if the Service Provider furnishes to 
Buyer reasonable prior Notice with respect to such changes, so long as no such change shall 
adversely impair the quality of the Services or level of performance of the Services, or increase 
the Charges for the applicable Service, and Buyer agrees with such changes in writing.   

2.10 License Grant; Assignment of Intellectual Property. 
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(a) License Grant to Service Provider.  Subject to the terms and conditions of 
this Agreement, Buyer hereby grants to Service Provider a non-exclusive, non-transferable, 
worldwide, fully paid-up, royalty-free right and license during the term of this Agreement under 
any and all Intellectual Property owned or controlled by Buyer or any of its Affiliates solely to the 
extent required, and solely for the purpose of, Service Provider performing the Services under this 
Agreement.  Service Provider shall have the right to grant sublicenses under the rights granted to 
it under this Section 2.10(a) without the prior written consent of Buyer to any (a) members of the 
Service Provider Group performing the Services hereunder and (b) Third Party Provider engaged 
by Service Provider in accordance with Section 2.2(c).  Each sublicense granted by Service 
Provider under this Section 2.10(a) shall be subject to and consistent with the terms and conditions 
of this Agreement. 

(b) Assignment.  Service Provider (on behalf of itself and all applicable 
members of the Service Provider Group) hereby assigns to Buyer any and all Intellectual Property 
conceived, authored, created, or otherwise developed by Service Provider, any member of the 
Service Provider Group, or any Third Party Provider, in each case, in connection with performing 
the Services under this Agreement using (or otherwise as a result of exercising its license under) 
Buyer's or any other Buyer Group member's Intellectual Property or confidential and proprietary 
information and that is either an improvement, enhancement or other modification of such 
Intellectual Property or confidential and proprietary information or that would have been if in 
existence as of the Effective Time, Purchased Intellectual Property, Books and Records or Product 
Data.  In addition, the Parties agree that, as between Service Provider and Buyer, Buyer shall be 
the sole owner of any and all work product developed for and delivered to Buyer by Seller, any 
member of the Service Provider Group, or any Third Party Provider as part of the Services, such 
as databases and reports.  Service Provider (on behalf of itself and all applicable members of the 
Service Provider Group) hereby assigns to Buyer any right, title or interest it has in or to such work 
product and rights; provided, however, that in no event shall any of Service Provider’s assignment 
obligations under this Section 2.10(b) be deemed to extend to or include any intellectual property 
or proprietary rights owned by Seller or any member of the Service Provider Group prior to the 
Effective Time that is not Purchased Intellectual Property or otherwise included in the Purchased 
Assets. 

(c) No Implied Licenses.  Except as expressly set forth in this Agreement, 
neither Party shall be deemed by estoppel, implication or otherwise to have granted the other Party 
any license or other right to any Intellectual Property of such Party.   

ARTICLE III 
SERVICE CHARGES  

3.1 Compensation.  The compensation to be received by the Service Provider for each 
Service provided hereunder will be the fees or charges set forth in or calculated in the manner set 
forth in Schedule A relating to the particular Service, subject only to any escalation, reduction or 
other modifications provided for in Schedule A (each fee constituting a “Charge” and, collectively, 
“Charges”); provided, that, during the term of this Agreement, the amount of a Charge for any 
Services may be adjusted to the extent of:  (i) any adjustments mutually agreed to by the Parties, 
(ii) as set forth in Section 2.5(b) or Article VI with respect to any reduction of scope of any Service 
or termination of any Service, or (iii) any Third Party Charges required if the Service Provider 
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Group is no longer able to perform analogous services for itself, but only after a commensurate 
reduction to the Charges for such Service that would have been performed by the Service Provider 
Group. In consideration for the provision of a Service, Buyer shall pay to the Service Provider, in 
the manner set forth in Article IV below, the Charge for such Service in accordance with the 
principles set forth in this Section 3.1.  Service Provider hereby agrees to provide the Services 
listed on Schedule B at no Charge to Buyer.  

3.2 Reimbursement for Out-of-Pocket Expenses. In addition to the Charges, Buyer 
shall reimburse Service Provider for reasonable out-of-pocket costs and expenses incurred by any 
Service Provider Group member or any Third Party Provider solely in connection with providing 
the Services (including reasonable travel-related expenses) to the extent that such costs and 
expenses are not already reflected in the Charges for such Services (“Out-of-Pocket Expenses”); 
provided, however, that such Out-of-Pocket Expenses shall not include Service Provider’s share 
of costs or expenses incurred pursuant to Section 2.5(b); and provided, further, that any Out-of-
Pocket Expenses shall have been pre-approved in writing by Buyer to the extent they exceed 
$10,000 individually or $50,000 in the aggregate, per quarter.  

ARTICLE IV 
PAYMENT  

4.1 Payment.  

(a) Within fifteen (15) Business Days after the end of each calendar month that 
elapses while this Agreement is in effect, the Transition Coordinator for Service Provider shall 
prepare or cause to be prepared (i) an invoice that identifies, with reasonable detail, all the Services 
performed in the prior calendar month by or for the members of the Service Provider Group for 
the Buyer Group along with the Charges for each Service and any Out-of-Pocket Expenses for 
which Service Provider is entitled to reimbursement pursuant to Section 3.2. Each such invoice 
shall show the Services performed by the Service Provider Group pursuant to Schedule A, shall 
detail the Charge for each Service in accordance with Schedule A, shall state any Buyer Taxes for 
which Buyer is responsible pursuant to Section 4.3 and shall be supported by any applicable Third 
Party invoices and other documentation reasonably necessary for Buyer to evaluate the Charges. 
Upon Buyer’s written request, Service Provider will provide to Buyer reasonable additional detail 
and supporting documentation regarding invoiced amounts.   

(b) Each invoice shall be delivered in any manner permitted for delivery of a 
Notice hereunder and to the Transition Coordinators.  In the event of an invoice dispute, Buyer 
shall deliver a written statement to the Seller Provider prior to the date payment is due for the 
disputed Invoice listing all disputed items and providing a reasonably detailed description of each 
disputed item or the nature of the disputed amounts. Buyer will pay undisputed amounts invoices 
within the period set forth in Section 4.1(c). The Parties shall seek to resolve all such disputes 
expeditiously and otherwise in accordance with Section 2.3(b).  The Service Provider Group shall 
continue performing the Services in accordance with this Agreement pending resolution of any 
dispute. To the extent such disputes are resolved, payments shall be due within the time period set 
forth in Section 4.1(c) from the date of resolution. 
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(c) Buyer shall pay the total amount of the invoice to Service Provider no later 
than thirty (30) calendar days after the date of the invoice. Unless otherwise provided in this 
Agreement, the Parties shall remit funds in payment of invoices provided hereunder either by 
check, wire transfer or other electronic funds transfer in accordance with the payment instructions 
agreed by the Service Coordinators. Any obligation to make payment for Services provided 
hereunder shall survive the termination of this Agreement.  

(d) Except as otherwise set forth in Schedule A or Schedule B, and where 
reasonably possible, all Charges and invoices shall be (i) prepared in accordance with Section 
4.1(a), (ii) invoiced in accordance with Section 4.1(b) and accumulated with respect to each 
calendar month for which such invoices are applicable and sent to Buyer as a group, (iii) 
denominated in United States Dollars, and (iv) paid in United States Dollars.  

(e) Interest will accrue on any amounts remaining unpaid at the due date for 
such payment at three percent (3%) per annum (compounded monthly) or, if less, the maximum 
rate of interest permitted by Law, until such amounts, together with all accrued and unpaid interest 
thereon, are paid in full.  

(f) Buyer shall be permitted to perform an audit of the Service Charges in 
accordance with the terms of this paragraph one time within ninety (90) days of the termination of 
this Agreement. Upon written notice from Buyer within such ninety (90) day period, Service 
Provider will promptly (but in no event later than fifteen (15) Business Days) provide Buyer and/or 
its auditors with reasonable access, during normal business hours, to such financial records and 
supporting documentation as reasonably requested to determine if Service Charges have been 
invoiced in accordance with this Agreement.  Service Provider will promptly pay to Buyer for any 
amounts determined by any such audit to have been incorrectly calculated.  

4.2 No Set-Off. Except as mutually agreed to in writing by Service Provider and Buyer, 
no Party or any of its Affiliates shall have any right of set off or other similar rights with respect 
to (i) any amounts received pursuant to this Agreement or (ii) any other amounts claimed to be 
owed to the other Party or any of its Affiliates arising out of this Agreement or any other agreement 
between any one or more of the Parties and their respective Affiliates.  

4.3 Taxes.  Buyer shall be responsible for all sales, use, value-added, and similar Taxes 
(collectively, “Buyer Taxes”), with respect to any payment made or required to be made pursuant 
to Section 4.1, and shall pay such Buyer Taxes in accordance with the provisions of Section 4.1.  
For the avoidance of doubt, Buyer Taxes exclude any and all Taxes based on Service Provider’s 
net or gross income. Notwithstanding anything to the contrary in the previous sentence or 
elsewhere in this Agreement, Buyer shall be entitled to withhold and backup withhold from any 
payments to Service Provider any such Taxes that Buyer is required by Law to withhold or backup 
withhold, as applicable. Service Provider shall provide Buyer an IRS Form W-9 certifying its 
taxpayer identification number and that it is not subject to backup withholding.  Buyer shall use 
reasonable efforts to provide advance Notice of any withholding (but not backup withholding) to 
Service Provider and an opportunity to Service Provider to furnish any such documentation to 
Buyer as may be necessary for Buyer to reduce or eliminate any such withholding.  Buyer shall 
timely remit Taxes withheld or backup withheld hereunder to the applicable Governmental 
Authority in accordance with applicable Law. 
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ARTICLE V 
TERM 

5.1 Effective Date.  This Agreement shall become effective on the Closing Date, unless 
the Asset Purchase Agreement is terminated prior thereto in accordance with its terms, in which 
case this Agreement shall be null and void, and of no further force or effect.  

5.2 Term.  Subject to Section 5.1, this Agreement shall terminate upon the earlier to 
occur of:  (i) the last date on which Service Provider is obligated to provide any Service to Buyer 
in accordance with the terms of this Agreement, or (ii) the mutual written agreement of the Parties 
to terminate this Agreement in its entirety.  Subject to Section 5.3 and unless otherwise terminated 
pursuant to Section 6.1, this Agreement shall terminate with respect to any Service at the close of 
business on the last day of the Service Period for such Service as reflected in the portion of 
Schedule A or Schedule B relevant to such Service.   

5.3 Extension.  Buyer may extend the term as to all or any individual Service(s) (with 
respect to any individual Service, to the extent such individual Service can be segregated from the 
other Services which are not being extended) provided for in Schedule A for one month periods 
up to an aggregate of four (4) additional months by providing to Service Provider forty (45) days 
advance written notice of each such extension. For the avoidance of doubt, all Services may be 
terminated by the Service Provider upon the expiration of any such additional four-month period, 
and nothing in this Section 5.3 or this Agreement shall require the Service Provider to perform 
Services after any such additional four (4) month period. 

ARTICLE VI 
DISCONTINUATION OF SERVICES; TERMINATION OF SERVICES  

6.1 Discontinuation or Early Termination of Services. Except as provided in 
Schedule A or Schedule B for a particular Service (including except with respect to any Service 
dependent on any other Service), at any time after the Effective Time, Buyer may, without cause 
and in accordance with the terms and conditions hereunder, direct the discontinuation or 
termination of the entirety of any individual Service (but not a portion thereof):  

(i) for any reason or no reason, upon the giving of not less than thirty 
(30) days prior Notice to Service Provider; provided, however, that any such termination may only 
be effective as of the last day of the calendar month in which the last day of the thirty (30) day 
Notice period occurs (absent the agreement of Service Provider to the contrary in any particular 
circumstance); or 

(ii) if Service Provider has failed to perform any of its material 
obligations under this Agreement with respect to such Service, and such failure shall continue to 
exist ten (10) days after receipt by Service Provider of Notice of such failure from Buyer effective 
as of the last day of the calendar month in which the last day of the ten (10) day Notice period 
occurs; and provided, that Buyer shall not be entitled to terminate this Agreement for breach with 
respect to the applicable Service if, as of the end of such ten (10) day Notice period, there remains 
a good faith dispute between the Parties as to whether Service Provider has cured the applicable 
breach.  
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(b) Service Provider may terminate this Agreement in its entirety, or as to any 
or all of the applicable Services being provided under this Agreement, immediately in the event 
that Buyer files for bankruptcy protection or has an involuntary petition for bankruptcy filed 
against it (which is not dismissed within sixty (60) days of being filed), becomes or is declared 
insolvent, makes an assignment for the benefit of all or substantially all of its creditors, dissolves 
or liquidates, has a liquidator or receiver appointed by a court, or is a party to any other similar 
legal proceedings, if in any such case termination is permitted by applicable Law.  

(c) The relevant portions of Schedule A or Schedule B shall be updated to 
reflect any terminated Service. 

6.2 Reduction of Services.  Buyer may from time to time request a reduction in part 
of the scope or amount of any Service; provided, that any such reduction may only take effect as 
of the end of an agreed upon calendar month.  The Parties shall discuss in good faith corresponding 
adjustments to the relevant Charges in light of the reduction in Services, reduction in the work 
effort required for Service Provider Group to deliver the Services and other relevant factors.  If, 
after such good faith discussions, the Parties do not approve any requested reduction of the scope 
or amount of any Service and the relevant Charges in connection therewith, then (i) Service 
Provider will promptly provide its written objections to Buyer’s proposed reduction in the Charges 
and the basis for such objections, and if the parties are still unable to promptly reach mutual 
agreement regarding the reduction, (ii) there shall be no change to the Charges under this 
Agreement and (iii) unless the Parties otherwise agree in writing, there shall be no change to the 
scope or amount of any Services and/or Charges under this Agreement.  If, after such discussions, 
the Parties agree to any reduction of Service, such reduction of Service shall be documented in a 
written agreement executed by the Parties and the relevant portions of Schedule A or Schedule B 
shall be updated to reflect any such changes.  

6.3 Effect of Termination.  Effective upon the date of termination of any Service 
pursuant to this Agreement, the Service Provider shall have no further obligation to provide the 
terminated Service; provided, however, that Buyer shall remain obligated to the Service Provider 
for the Charges and any other amounts owed and payable in respect of Services provided prior to 
the effective date of termination for such Service. 

6.4 Procedures Upon Discontinuation or Termination of Services.  Upon the 
written request of Buyer at any time prior to or after the effective date of termination of a Service 
with respect to which the Service Provider Group holds Information, including current and 
archived copies of computer files, (i) owned solely by Buyer or its Affiliates and used by the 
Service Provider Group in connection with the provision of a Service pursuant to this Agreement 
or (ii) created or received by the Service Provider Group and in the Service Provider Group’s 
possession as a function of and relating solely to the provision of Services pursuant to this 
Agreement, such Information shall either be returned to Buyer or destroyed by the applicable 
member of the Service Provider Group, at the option of Buyer. The members of the Service 
Provider Group shall return or destroy, as applicable, all of such Information as soon as reasonably 
practicable following any written request by Buyer; provided, however, that in the event that 
certain of such Information stored in electronic format cannot reasonably or practicably be returned 
or destroyed, as applicable, because such Information is stored in archival back-up tapes or similar 
storage media, the members of the Service Provider Group agree to maintain all copies of the 
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applicable Information for the minimum amount of time required by the systems storing such data 
and not to use such data for any other purposes and any such retained Information, if and to the 
extent it is confidential and proprietary information, shall be and remain subject to the 
requirements of Article IX; provided, further, that a Party may retain archival copies of material 
provided to the other Party, including, without limitation, Information, pursuant to this Section 6.4 
as it deems necessary or appropriate to comply with applicable Law or in connection with its 
financial reporting obligations, its internal control practices and policies and/or to demonstrate its 
performance and compliance with its obligations hereunder; except that any such retained 
Information, if and to the extent it is confidential and proprietary information, shall be and remain 
subject to the requirements of Article IX.  Buyer shall bear the Service Provider Group’s 
reasonable, necessary and actual out-of-pocket costs and expenses associated with the return or 
destruction of any such books, records, Information or files. 

ARTICLE VII 
ACCESS; SYSTEM SECURITY 

7.1 Access. 

(a) Subject to the confidentiality provisions set forth in Article IX, during the 
term of this Agreement and for so long as any Services are being provided to members of the 
Buyer Group under this Agreement, the Buyer Group will provide the members of the Service 
Provider Group and their Representatives reasonable access, during regular business hours and 
upon reasonable notice, to the relevant members of the Buyer Group and their facilities, 
Information, systems, infrastructure and personnel thereof as the members of the Service Provider 
Group and their Representatives may reasonably require in order to perform such Services. In 
either case, the Group member(s) being provided access shall make reasonable efforts to ensure 
that they do not unreasonably interfere with any of the business or operations of the Group 
member(s) providing such access and in the event that the Group member(s) determines that 
providing such access could be commercially detrimental, violate any Law or agreement, or waive 
any attorney-client privilege, then the Parties shall use commercially reasonable efforts to permit 
such access in a manner that avoids any such harm or consequence.  

(b) Service Provider shall, and shall cause the other members of the Service 
Provider Group to, afford to Buyer, the other members of the Buyer Group and their respective 
Representatives, upon reasonable advance notice, reasonable access, during regular business 
hours, to the relevant facilities, Information, systems, infrastructure and personnel of the Service 
Provider Group as reasonably necessary for Buyer to verify the related processes employed in 
connection with the Services being provided by the Service Provider Group; provided that Buyer 
shall not unreasonably interfere with any of the business or operations of the Service Provider 
Group and in the event that Service Provider determines that providing such access could be 
commercially detrimental, violate any Law or agreement, or waive any attorney-client privilege, 
then the Parties shall use commercially reasonable efforts to permit such access in a manner that 
avoids any such harm or consequence.  

(c) Without limiting the provisions of Section 7.2, each Party agrees that all of 
its and its Group members’ employees shall, and that it shall use commercially reasonable efforts 
to cause its Representatives’ employees to, when on the property of the other Party and its Group 
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members, or when given access to any facilities, Information, systems, infrastructure or personnel 
of the other Party and its Group members, conform to the policies and procedures of such other 
Party and any of its Group members, as applicable, concerning health, safety, conduct and security, 
which are made known to such Party.  

7.2 System Security.  

(a) If either Party or any of such Party’s Group members is given access to the 
other Party’s (or such other Party’s Group member’s) computer systems or software (collectively, 
the “Systems”) in connection with the provision of or receipt of Services, the Party and/or Group 
members given access (the “Accessing Party”) shall comply with all of the other Party’s system 
security policies, procedures and requirements that have been provided to the Accessing Party in 
advance (collectively, “Security Regulations”), and shall not tamper with, compromise or 
circumvent any security or audit measures employed by such other Party. The Accessing Party 
shall access and use only those Systems of the other Party to which it has been granted the right of 
access and use.  

(b) Each Party shall use commercially reasonable efforts to ensure that only 
those of its personnel who are specifically authorized to have access to the Systems of the other 
Party gain such access, and use commercially reasonable efforts to prevent unauthorized access, 
use, destruction, alteration or loss of information contained therein, including notifying its 
personnel of the restrictions set forth in this Agreement and of applicable Security Regulations.  

(c) If, at any time, the Accessing Party determines that any of its personnel has 
sought to circumvent, or has circumvented, the Security Regulations, that any unauthorized 
Accessing Party personnel has accessed the Systems, or that any of its personnel has engaged in 
activities that may lead to the unauthorized access, use, destruction, alteration or loss of data, 
information or software of the other Party, the Accessing Party shall promptly terminate any such 
Person’s access to the Systems and immediately notify the other Party. The Accessing Party shall 
use commercially reasonable efforts to cooperate with the other Party in investigating any apparent 
unauthorized access to such other Party’s Systems and will work with the other Party in good faith 
to establish procedures and safeguards that will help eliminate the possibility of any further 
unauthorized access and any adverse consequences arising therefrom.  

ARTICLE VIII 
INDEMNIFICATION AND WAIVER  

8.1 Obligation to Re-Perform; Liabilities.  In the event of any breach of this 
Agreement by the applicable member of the Service Provider Group with respect to the provision 
of any Services (with respect to which the Service Provider Group can reasonably be expected to 
re-perform in a commercially reasonable manner) and upon written request from Buyer, the 
Service Provider shall, or shall cause other members of the Service Provider Group promptly to 
correct in all material respects such error, defect or breach or re-perform in all material respects 
such Services at the request of Buyer and at the sole cost and expense of the Service Provider 
Group.  The remedy set forth in this Section 8.1 shall, other than its rights to terminate this 
Agreement pursuant to Section 6.1(ii) if such breach is properly considered a failure to perform 
material obligations hereunder, be the sole and exclusive remedy of Buyer for any such breach of 
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this Agreement by a member of the Service Provider Group with respect to the provision of 
Services, other than in the case of gross negligence, willful misconduct or fraud.  Any request for 
re-performance in accordance with this Section 8.1 by Buyer must be in writing and specify in 
reasonable detail the particular error, defect or breach, and such request must be made no more 
than twenty (20) days from the later of the date on which such breach occurred and the date on 
which such breach was reasonably discovered by Buyer. Notwithstanding the preceding provisions 
of this Section 8.1, Buyer shall not be entitled to make any request for re-performance of any 
Service on or after the expiration of the applicable Service Period and, in the event any Notice of 
termination is given, the members of the Service Provider Group may suspend any work on re-
performance of any Service that has been previously requested in writing by Buyer.  

8.2 Indemnification; Limitation of Liability.  

(a) Service Provider, in its own capacity and on behalf of each member of the 
Service Provider Group, shall indemnify, defend and hold harmless each member of the Buyer 
Group, and each of the successors and assigns of any of the foregoing (collectively, the “Recipient 
Indemnitees”), from and against any and all Losses resulting from (i) the gross negligence, willful 
misconduct or fraud by a member of the Service Provider Group (or any Third Party Provider) in 
providing the Services hereunder, (ii) violation of applicable Law by a member of the Service 
Provider Group (or any Third Party Provider), or (iii) a breach of any representation, warranty or 
any other provision of this Agreement by a member of the Service Provider Group. Any claim for 
indemnification or Losses pursuant to this Section 8.2(a) shall constitute an administrative expense 
claim under Sections 503(b)(1)(A) and 507(a) of the United States Bankruptcy Code, 11 U.S.C. 
§§ 101 et seq. 

(b) Buyer, in its own capacity and on behalf of each member of the Buyer 
Group, shall indemnify, defend and hold harmless each member of the Service Provider Group, 
and each of the successors and assigns of any of the foregoing (collectively, the “Provider 
Indemnitees”), from and against any and all Losses resulting from (i) any suits, claims, proceedings 
or demands arising out of or resulting from the furnishing or failing to furnish the Services 
provided for in this Agreement by any member of the Service Provider Group, other than Third 
Party Claims arising out of the gross negligence, willful misconduct or fraud of any Provider 
Indemnitee or breach of this Agreement by a Provider Indemnitee, (ii) violation of applicable Law 
by a member of the Buyer Group, or (iii) a breach of any representation, warranty or any other 
provision of this Agreement by Buyer.  

(c) IN NO EVENT SHALL EITHER PARTY, ANY MEMBER OF ITS 
GROUP OR ANY OF THEIR RESPECTIVE REPRESENTATIVES BE LIABLE TO THE 
OTHER PARTY OR ANY MEMBER OF ITS GROUP OR ANY OF THEIR RESPECTIVE 
REPRESENTATIVES FOR INDIRECT, EXEMPLARY, SPECIAL, INCIDENTAL, 
CONSEQUENTIAL OR PUNITIVE DAMAGES (INCLUDING LOST PROFITS OR 
REVENUES OR DAMAGES FOR LOST BUSINESS OPPORTUNITY, LOST CUSTOMERS 
OR CLIENTS OR LOSS OF GOODWILL) IN CONNECTION WITH THE PERFORMANCE 
OF THIS AGREEMENT EXCEPT TO THE EXTENT ACTUALLY PAID TO A THIRD PARTY 
IN CONNECTION WITH A THIRD PARTY CLAIM THAT IS INDEMNIFIED PURSUANT 
TO THIS AGREEMENT, EVEN IF A PARTY HAS BEEN ADVISED OF THE POSSIBILITY 
OF SUCH DAMAGES AND WHETHER ANY SUCH DAMAGES ARE REASONABLY 
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FORESEEABLE UNDER THE CIRCUMSTANCES, AND EACH PARTY HEREBY WAIVES 
ON BEHALF OF ITSELF, ITS GROUP MEMBERS AND ITS REPRESENTATIVES ANY 
CLAIM FOR SUCH DAMAGES, INCLUDING ANY CLAIM FOR PROPERTY DAMAGE OR 
LOST PROFITS, WHETHER ARISING IN CONTRACT, TORT OR OTHERWISE. 

(d) SUBJECT TO SECTION 8.1, THE LIABILITIES OF THE PARTIES 
AND THEIR RESPECTIVE REPRESENTATIVES, COLLECTIVELY, UNDER THIS 
AGREEMENT FOR ANY ACT OR FAILURE TO ACT IN CONNECTION HEREWITH 
(INCLUD-ING THE PERFORMANCE OR BREACH OF THIS AGREEMENT), OR FROM 
THE SALE, DELIVERY, PROVISION OR USE OF ANY SERVICES PROVIDED UNDER OR 
CONTEMPLATED BY THIS AGREEMENT, WHETHER IN CONTRACT, TORT (IN-
CLUDING NEGLIGENCE AND STRICT LIABILITY) OR OTHERWISE, SHALL NOT 
EXCEED THE AMOUNT PAID FOR THE SERVICES UNDER SCHEDULE A.  

(e) The foregoing limitations on liability in this Section 8.2 shall not apply to 
either Party’s liability for breaches of confidentiality under Article IX or either Party’s obligations 
under Section 8.2(a) and Section 8.2(b). 

(f) The limitations in Section 8.2(c) and Section 8.2(d) shall not apply in 
connection with gross negligence, willful misconduct or fraud. 

(g) Nothing in this Section 8.2 is intended to relieve either Party of any of its 
respective obligations under the Asset Purchase Agreement. The rights provided to this Parties 
under this Article VIII shall be the sole and exclusive remedies of the Parties with respect to claims 
arising under or related to this Agreement or otherwise relating to the provision of Services 
hereunder, but without prejudice to Section 9.4. 

8.3 Procedures Relating to Indemnification.  In the event any Indemnified Party has 
a claim against any Indemnifying Party under Section 8.2, the Indemnified Party shall deliver 
written notice of such claim to the Indemnifying Party promptly after obtaining knowledge of such 
claim, but in any event, within forty-five (45) days after obtaining knowledge of such claim. The 
failure by any Indemnified Party so to notify the Indemnifying Party shall not relieve the 
Indemnifying Party from any liability which it may have to such Indemnified Party under Section 
8.2, except to the extent that the Indemnifying Party demonstrates that it has been actually and 
materially prejudiced by such failure. If the Indemnifying Party disputes its liability with respect 
to such claim, the Indemnifying Party and the Indemnified Party shall proceed in good faith to 
negotiate a resolution of such dispute, and, if not resolved through negotiations, such dispute shall 
be resolved by litigation in an appropriate court of competent jurisdiction in accordance with this 
Agreement. 

8.4 Survival. An Indemnified Party’s right to indemnification under this Article VIII 
shall continue for a period of six (6) months following the date of the last Services provided 
hereunder, at which time all such rights shall expire, except that such expiration shall have no 
effect on any obligations in respect of which a notice of claim has been submitted hereunder prior 
to such expiration. 
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ARTICLE IX 
CONFIDENTIALITY; PROTECTIVE ARRANGEMENTS  

9.1 Confidentiality.  In addition to the terms, provisions and covenants of the 
confidentiality provisions of the Asset Purchase Agreement and the terms and conditions of the 
Confidentiality Agreement, and subject to Section 9.3, each Party, on behalf of itself and each of 
its other Group members, agrees to hold, and to cause its respective Representatives to hold, in 
confidence, with at least the same degree of care that applies to such Party’s confidential and 
proprietary information pursuant to policies in effect as of the Effective Time, all confidential and 
proprietary information concerning the other Party (or its business) and the other Party’s Group 
members (or their respective businesses) that is either in its possession (including confidential and 
proprietary information in its possession prior to the Effective Time) or furnished by the other 
Party or the other Party’s Group members or their respective Representatives at any time pursuant 
to this Agreement, and shall not use any such confidential and proprietary information other than 
for the performance of its obligations hereunder or for such other purposes as may be expressly 
permitted hereunder, unless such Party can reasonably demonstrate that such confidential and 
proprietary information (i) is otherwise publicly available, (ii) was already in the possession of 
such Party or its Affiliates prior to or independently of disclosure hereunder without breach of any 
obligation owed to a Third Party with respect to such information, or (iii) is independently 
developed by or for such Party without reference to or reliance upon such confidential information.  
In the event that either Party or any of its representatives becomes legally compelled to disclose 
any information or documents that are subject to any non-disclosure obligation set forth in this 
Section 9.1, such Party shall provide the other Party with prompt written notice before such 
disclosure, if legally permissible, sufficient to enable the Party to either to seek a protective order, 
at their expense, or other appropriate remedy preventing or prohibiting such disclosure or to waive 
compliance in writing (in whole or in part) with the provisions of this Section 9.1.  In addition to 
and in furtherance of the foregoing, the Party shall use reasonable efforts, and at the request and 
expense of the other Party, to cooperate with such Party in seeking to obtain a protective order or 
other appropriate remedy preventing or prohibiting such disclosure or other reliable assurance that 
confidential treatment will be accorded such information. If any confidential and proprietary 
information of Service Provider or any other Service Provider Group member is disclosed to Buyer 
or any Buyer Group member in connection with providing such Services, then such disclosed 
confidential and proprietary information shall be used only as reasonably necessary to obtain the 
full benefit of the Services.  If any confidential and proprietary information of Buyer or any other 
Buyer Group member is disclosed to Service Provider or any other Service Provider Group 
member in connection with providing the Services, then such disclosed confidential and 
proprietary information shall be used only as required to perform such Services. 

9.2 No Release. Each Party agrees not to release or disclose, or permit to be released 
or disclosed, any information addressed in Section 9.1 to any other Person, except its 
Representatives who need to know such information to perform their obligations hereunder, and 
except in compliance with Section 9.3.  

9.3 Protective Arrangements.   In the event that either Party or any of its Affiliates 
becomes legally compelled to disclose any such information or documents that are subject to any 
non-disclosure obligation set forth in Article IX, such Party shall provide the other Party with 
prompt written Notice before such disclosure, if legally permissible, sufficient to enable the other 
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Party either to seek a protective order, at its expense, or other appropriate remedy preventing or 
prohibiting such disclosure or to waive compliance (in whole or in part) with the provisions of 
Article IX.  In addition to and in furtherance of the foregoing, each Party shall use reasonable 
efforts, and at the request and expense of the other Party, to cooperate with the other Party in 
seeking to obtain a protective order or other appropriate remedy preventing or limiting such 
disclosure or other reliable assurance that confidential treatment will be accorded such 
information.   

9.4 Equitable Relief.   Each Party acknowledges that any breach by it of the 
confidentiality obligations set forth in Article IX may cause the other Party irreparable harm for 
which compensation by monetary damages would be inadequate and, therefore, the Party that has 
been harmed by any such breach shall have the right to seek an injunction or decree for specific 
performance and injunctive or other equitable relief as a remedy for any such breach and each of 
the Parties further agrees to waive any requirement for the security or posting of any bond in 
connection with such remedy.  Such remedy shall not be deemed to be the exclusive remedy for 
breach of this Agreement but shall be in addition to all other remedies available at law or equity 
to each of the Parties. 

9.5 Deletion.   Upon the termination or expiration of this Agreement, each Party shall, 
and shall cause its Group members and Representatives to, return to the other Party all confidential 
information of such other Party or destroy such confidential information and provide a written 
certification of destruction with respect thereto to such other Party.  In no event shall a Party or 
any of its Representatives be required to return or destroy any confidential information that is 
retained in archival back-up tapes or similar storage media, which shall only be used by the Party 
or any of its Representatives for archival purposes.  In addition, Buyer shall not be required to 
return or destroy any information disclosed to it as “knowledge transfer” in connection with the 
transactions contemplated in the Purchase Agreement. 

ARTICLE X 
FORCE MAJEURE  

10.1 Performance Excused. No Party shall be deemed in default of this Agreement for 
failure to fulfill any obligation so long as and to the extent to which any delay or failure in the 
fulfillment of such obligations is prevented or delayed as a consequence of the occurrence of a 
Force Majeure Event.  In the event of any such excused delay or failure, the time for performance 
shall be extended for a period equal to the time lost by reason of the delay arising from such Force 
Majeure Event unless this Agreement has previously been terminated under Article VI.  A Party 
claiming the benefit of this provision shall, as soon as reasonably practicable after the occurrence 
of any Force Majeure Event, (a) provide Notice to Buyer or Service Provider of the nature and 
extent of any conditions caused by its Force Majeure Event and (b) use commercially reasonable 
efforts to remove any such causes and resume performance under this Agreement as soon as 
reasonably practicable unless this Agreement or any attached Services have previously been 
terminated under Article VI.  During the period in which performance is delayed or prevented due 
to a Force Majeure Event, Buyer shall be relieved of the obligation to pay Charges for any affected 
Service(s) if and to the extent such Service(s) are not performed in accordance with this 
Agreement.  
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ARTICLE XI 

MISCELLANEOUS  

11.1 Entire Agreement. This Agreement and the Schedules hereto, together with the 
documents expressly referenced herein (including the Asset Purchase Agreement and any other 
Ancillary Agreement), embody the entire agreement and understanding of the Parties with respect 
to the subject matter hereof, and supersedes all prior and contemporaneous agreements (other than 
the Confidentiality Agreement) and understandings, whether written or oral or express or implied, 
relative to such subject matter.  Except as otherwise expressly provided herein, in the event of any 
conflict or inconsistency between the terms of this Agreement and the Asset Purchase Agreement, 
the Asset Purchase Agreement shall prevail in every case. 

11.2 Assignment; Binding Agreement.  This Agreement and the various rights and 
obligations arising hereunder shall inure to the benefit of and be binding upon the Parties hereto 
and their successors and permitted assigns, including, in the case of the Service Provider, any 
trustee in the Bankruptcy Case or in any subsequent Chapter 7 case. Neither this Agreement nor 
any of the rights, interests, or obligations hereunder shall be transferred, delegated or assigned by 
either Party hereto without the prior written consent of the other Party (which consent shall not be 
unreasonably withheld); provided, that Service Provider’s obligation to provide Services may be 
delegated as provided in Section 2.2(b); and provided, further, that each Party may assign all of its 
rights and obligations under this Agreement to any of its Affiliates or to any Third Party in 
connection with a sale or merger of all or substantially all of its stock or assets without the need 
for consent, it being understood, however, that no such assignment and/or delegation shall release 
the assigning Party from any liability under this Agreement.  

11.3 Third Party Beneficiaries.  Except as expressly provided in Article VIII, (i) the 
provisions of this Agreement are solely for the benefit of the Parties, their Affiliates and their 
permitted successors and assigns, and are not intended to confer upon any other Person except the 
Parties, their Affiliates and their permitted successors and assigns, any rights or remedies 
hereunder, and (ii) there are no Third Party beneficiaries of this Agreement and this Agreement 
shall not provide any Third Party with any remedy, claim, reimbursement, claim of action or other 
right in excess of those existing without reference to this Agreement. 

11.4  Waiver and Modification.  This Agreement may not be amended, supplemented 
or otherwise modified except by a written agreement executed by authorized representatives of all 
of the Parties hereto.  The failure by any Party on any single occasion to exercise any of its rights 
hereunder or to enforce any of the terms and conditions of this Agreement shall not constitute or 
be deemed a waiver of that Party’s rights on any subsequent occasion to exercise any rights 
hereunder or to enforce each and every term and condition hereof. Notwithstanding the preceding, 
either Party may, at any time, (a) extend the time for the performance of any of the obligations or 
other acts of the other and (b) waive compliance by the other with any of the agreements, covenants 
or conditions contained herein. Any such extension or waiver shall be valid only if set forth in an 
instrument in writing signed by the Party to be bound thereby. 

11.5 Notice. All notices, requests, demands, and other communications required or 
permitted under this Agreement shall be in writing and shall be deemed to have been duly given 
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and made upon being delivered by courier delivery to the Party for whom it is intended, upon 
transmission by facsimile provided there is electronic confirmation of receipt, by email of a PDF 
document (with a copy deposited in the mail addressed to the address shown in this Section 11.5), 
or five (5) Business Days after having been deposited in the mail, certified or registered (with 
receipt requested) and postage prepaid, addressed at the address shown in this Section 11.5 for, or 
such other address as may be designated in writing hereafter by, such Party: 

If to Service Provider:  
 
Vtesse LLC 
675 McDonnell Blvd. 
Hazelwood, MO 63042  
Telephone: (314) 654-4257 
Fax: (314) 654-7181 
Attention: Bobby Torgoley 

with a copy to: 

Mallinckrodt plc 
c/o Vtesse LLC  
675 McDonnell Blvd. 
Hazelwood, MO 63042 
Telephone: (314) 654-4257 
Fax: (314) 654-7181 
Attention: Bobby Torgoley 

and 
 
Bryan Cave Leighton Paisner LLP 
One Metropolitan Square 
211 North Broadway, Suite 3600 
St. Louis, Missouri  63102 
Telephone:  (314) 259-2797 
Fax:  (314) 552-8797 
Email: smhosler@bclplaw.com  
Attention:  Stephanie M. Hosler 

If to Buyer: 
 
MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069Email: Legal@Mandos.com 
Telephone:  (213) 318-4043 
Attention: General Counsel 

with a copy to: 
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Covington & Burling LLP 
One CityCenter, 850 Tenth Street, NW  
Washington, DC 20001-4956  
Telephone:  (202) 662-5975 
Fax:  (202) 778-5975 
Attention:  Jerry Masoudi 

 
Any Party may, by notice to the other Party, change the address and contact person to which any 
such notices are given. 

11.6 Counterparts. This Agreement may be executed simultaneously in multiple 
counterparts, and in separate counterparts, each of which shall be deemed an original, but all of 
which taken together shall constitute one and the same instrument. 

11.7 Severability. If any provision hereof shall be held invalid or unenforceable by any 
court of competent jurisdiction or as a result of future legislative action, such holding or action 
shall be strictly construed and shall not affect the validity or effect of any other provision hereof, 
as long as the remaining provisions, taken together, are sufficient to carry out the overall intentions 
of the Parties as evidenced hereby. 

11.8 Governing Law. Except to the extent the mandatory provisions of the Bankruptcy 
Code apply, this Agreement, and all claims and causes of action arising out of, based upon, or 
related to this Agreement or the negotiation, execution or performance hereof, shall be governed 
by, and construed in accordance with, the laws of the State of New York, United States of America, 
applicable to Contracts to be carried out wholly within such State, without reference to its conflict 
of laws principles that might apply the law of another jurisdiction.  

11.9 Submission to Jurisdiction.  Any action, claim, suit or Proceeding arising out of, 
based upon or relating to this Agreement or the transactions contemplated hereby and the 
Proceedings related thereto shall be brought solely in the Bankruptcy Court. Each Party hereby 
irrevocably submits to the exclusive jurisdiction of the Bankruptcy Court in respect of any action, 
claim, suit or Proceeding arising out of, based upon or relating to this Agreement or any of the 
rights and obligations arising hereunder, and agrees that it will not bring any action arising out of, 
based upon or related thereto in any other court; provided, however, that if the Bankruptcy Case is 
dismissed or if the Bankruptcy Court concludes that it lacks jurisdiction, abstains, or otherwise 
does not exercise jurisdiction, each of the Parties hereto irrevocably submits to the exclusive 
jurisdiction of the federal courts located in New York for the purposes of any suit, action or other 
Proceeding arising out of this Agreement or any transaction contemplated hereby, and each of the 
Parties agrees to commence any action, suit or Proceeding relating hereto in the federal courts 
located in New York.  Each of the Parties further agrees that service of any process, summons, 
notice or document by U.S. registered mail to such Party’s respective address set forth above shall 
be effective service of process for any action, suit or Proceeding with respect to any matters to 
which it has submitted to jurisdiction pursuant to this Section 11.9.  Each of the Parties irrevocably 
and unconditionally waives any objection to the laying of venue of any action, suit or Proceeding 
arising out of this Agreement or the transactions contemplated hereby in the above noted 
jurisdictions, and hereby further irrevocably and unconditionally waives and agrees not to plead 
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or claim in any such court that any such action, suit or Proceeding brought in any such court has 
been brought in an inconvenient forum or to raise any similar defense or objection. 

11.10 Waiver of Jury Trial.  EACH PARTY HERETO HEREBY WAIVES, TO THE 
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO 
A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BETWEEN THE PARTIES, 
DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH 
THIS AGREEMENT, OR ANY TRANSACTIONS CONTEMPLATED HEREBY, OR ANY 
DISPUTES RELATED HERETO.  EACH PARTY HERETO (A) CERTIFIES THAT NO 
AGENT, REPRESENTATIVE OR ATTORNEY OF THE OTHER PARTY HAS REPRESENTED, 
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE 
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (B) 
ACKNOWLEDGES THAT IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT 
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS SET 
FORTH IN THIS SECTION 11.10.  

11.11 Independent Contractors.  The Parties each acknowledge that they are separate 
entities, each of which has entered into this Agreement for independent business reasons.  The 
relationships of the Parties hereunder are those of independent contractors and nothing contained 
herein shall be deemed to create a joint venture, partnership or any other relationship.   

11.12 Headings; Interpretation. The article and section headings contained in this 
Agreement are inserted for convenience only and shall not affect in any way the meaning or 
interpretation of the Agreement.  Each reference in this Agreement to an article, section, Schedule, 
unless otherwise indicated, shall mean an article or a section of this Agreement or a Schedule 
attached to this Agreement, respectively.  References herein to “days”, unless otherwise indicated, 
are to consecutive calendar days.  All Parties have participated substantially in the negotiation and 
drafting of this Agreement and agree that no ambiguity herein should be construed against either 
Party.  For the purposes of determining whether any amount of local currency exceeds or is less 
than any U.S. Dollar amount referred to in this Agreement, the exchange rate prevailing on the 
relevant date (or, if the relevant date is not a Business Day, on the immediately preceding Business 
Day) as published by the New York Times shall be used.  References to a “corporation” or 
“company” shall be construed so as to include any corporation, company or other body corporate, 
wherever and however incorporated or established. The term “including” shall mean “including, 
without limitation.” The term “or” is not exclusive and shall mean “and/or.” Terms defined in the 
singular shall have a comparable meaning when used in the plural, and vice versa. 

11.13 Survival.  The Parties hereby acknowledge and agree that the obligations of each 
Party set forth in Article I, Section 2.10(b), Article VI, Article VIII, Article IX and Article XI 
hereof shall survive any termination of this Agreement.  

[Signatures on following page] 
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SCHEDULE A 

SECTION A-1: PHARMACOVIGILANCE 

Service 
ID 

Service Area Services 
Region(s)/Country(ies) 

Applicable1 

Service 
Period 

measured 
from Closing 

Date 
(Fiscal 

Months) 

Charges 
($USD per 

Fiscal 
Month, 
unless 

otherwise 
specified) 

A-PV-1 Centralized 
Pharmaco-
vigilance 
Support – 
expanded access  
programs  

1. The Seller Group will be responsible for and 
provide oversight of pharmacovigilance 
activities for the expanded access programs as 
outlined in the Safety Management Plans: 

 Serious adverse event databasing 
 Non-serious adverse event databasing 
 Expedited safety report writing, if 

considered a SUSAR by the Seller 
 Provision of expedited reports to for health 

authority submission 
 Serious adverse event reconciliations 

2. The Buyer will be responsible 
for timely contracting with RxLogic and safety 
database migration charges.  

 

US 4 Fiscal 
Months or at 
day of Seller 

Groups’s 
Safety 

Database 
Transfer 

(whichever 
occurs 
sooner) 

$5,600 

 

SECTION A-2: CLINICAL OPERATIONS 

Service 
ID 

Service Area Services 
Region(s)/Count

ry(ies) 
Applicable1 

Service Period 
measured from 

Closing Date 
(Fiscal Months) 

Charges 
($USD per Fiscal 

Month, unless 
otherwise 
specified) 

CO-3 EAP 1. The Seller Group is prepared to provide transitional 
CRO oversight as it pertains to EAP management as 
required by the Buyer Group. 
 

US 
Canada 

2 Fiscal Month $12,700 

 

SECTION A-3: CMC/CLINICAL TRIAL SUPPLY 

Service 
ID 

Service Area Services 
Region(s)/Count

ry(ies) 
Applicable1 

Service Period 
measured from 

Closing Date 
(Fiscal Months) 

Charges 
($USD per Fiscal 

Month, unless 
otherwise 
specified) 

CMC-1 CMC The Seller Group will be responsible for and provide 
oversight as follows: 

 Stability extension study conduct through report 
for current stability program only 

 New batch activities for IT vial manufacturing 
for one batch vials only  

USA 4 Fiscal Months 
(Duration of 

services 
described over) 

$54,400 
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Service 
ID 

Service Area Services 
Region(s)/Count

ry(ies) 
Applicable1 

Service Period 
measured from 

Closing Date 
(Fiscal Months) 

Charges 
($USD per Fiscal 

Month, unless 
otherwise 
specified) 

 New batch activities for IT vial release for 
packaging activities only for one batch only at 
the manufacturer 

 
NOTE:  Buyer will be responsible for final review/release, 
facilitation of vial transfer to Almac, secondary 
packaging/labelling and final quality release for patient use 
 

CMC-2 Clinical Trial 
Supply 

The Seller Group will be responsible for and provide 
oversight as follows: 

 EAP existing drug supply inventory 
management 

 EAP existing drug supply temperature excursion 
management 

Global 3 Fiscal Month or 
as Buyer takes 
responsibility 
(whichever 

occurs sooner) 

$9,100 

 

SECTION A-4: REGULATORY 

Service 
ID 

Service Area Services 
Region(s)/Count

ry(ies) 
Applicable1 

Service Period 
measured from 

Closing Date 
(Fiscal Months) 

Charges 
($USD per 

Fiscal Month, 
unless otherwise 

specified) 

RA-1 Regulatory 
Affairs 
Support 

Regulatory professional(s) will be available to provide 
support to The Buyer Group to respond to 
inquiries/questions from health authority after the IND 
transfer is complete. This would also include locating 
specific data/information and supporting historical 
knowledge transfer in preparation for future health authority 
engagement by The Buyer Group. 

Global 3 Fiscal Months $9,700 

 
 

SECTION A-6: PATIENT ADVOCACY 

Service 
ID 

Service Area Services 
Region(s)/Count

ry(ies) 
Applicable1 

Service Period 
measured from 

Closing Date 
(Fiscal Months) 

Charges 
($USD per 

Fiscal Month, 
unless otherwise 

specified) 

PA-1 Patient 
Advocacy 

Facilitate a “warm-transfer” of NPC community/org  
relationships with The Buyer Group’s (advocacy team). 

Global 3 Fiscal Months 
 

$6,650 

PA-1 Patient 
Advocacy 

The Seller Group is prepared to assist The Buyer 
Group with development of a Year-1 Advocacy Plan, 
including group meetings and events, communication 
plan, participation at key/upcoming conferences and 
organizational meetings. 
 

Global 3 Fiscal Months 
 

$2,850 
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SECTION A-7: LABORATORY SERVICES 

 

Service 
ID 

Service Area Services 
Region(s)/Country(ies) 

Applicable1 

Service 
Period 

measured 
from Closing 

Date 
(Fiscal 

Months) 

Charges 
($USD per 

Fiscal 
Month, 
unless 

otherwise 
specified) 

LS-1 Laboratory 
Services 

For any biological samples in the possession of third 
parties that Buyer Group is unable to secure 
following a request to such third parties, Seller 
Group will further (1)(a) request and direct such 
biological samples for delivery to a laboratory that 
Buyer Group shall designate, for testing under a 
protocol or specifications to be provided by Buyer 
Group, and (b) Seller Group will deliver or cause to 
be delivered the results of such tests to Buyer Group; 
or (2) request and direct that the party in possession 
of such biological samples conduct the testing 
specified by Buyer Group and provide the results to 
Seller Group, which results shall be provided to 
Buyer Group.  

 

Note: Buyer Group will be responsible for all 
analysis, shipping and handling charges related but 
not limited to biological samples and test results of 
such biological samples 

Global 12 fiscal 
months 

$2,100 
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SCHEDULE B 

SECTION B-1: PHARMACOVIGILANCE 

Approval to extract the relevant safety data from the Seller’s safety database. 

Service 
ID 

Service Area Services 
Region(s)/Country(ies) 

Applicable1 

Service 
Period 

measured 
from Closing 

Date 
(Fiscal 

Months) 

B-PV-1 Centralized 
Pharmaco-
vigilance 
Support – Study 
VTS301 

1. The Seller Group will provide oversight of 
Study VTS301 as outlined in the Safety 
Management Plans: 
 Serious adverse event processing 

conducted by CRO 
 Expedited safety report writing by CRO 
 Provision of expedited reports to 

regulatory and clinical for health 
authority submission by CRO 

 Serious adverse event reconciliations by 
CRO 

 Adverse event trending reports by CRO 
2. The Seller Group will provide the following 

PV support:  
 Provide data from Seller Groups Safety 

Database to CRO for Analysis of Similar 
Events 

 

Global 4 Fiscal 
Months or at 
day of Seller 

Groups’s 
Safety 

Database 
Transfer 

(whichever 
occurs 
sooner) 

B-PV-2 Centralized 
Pharmaco-
vigilance 
Support – all 
sponsored 
studies except 
Study VTS301 

1. The Seller Group will be responsible for and 
provide oversight of pharmacovigilance 
activities for all sponsored studies except 
Study VTS301 as outlined in the Safety 
Management Plans: 
 Serious adverse event processing   
 Expedited safety report writing  
 Provision of expedited reports to 

regulatory and clinical for health 
authority submission 

 Serious adverse event reconciliations 
 Adverse Event trending reports (medical 

monitoring reports) by the CRO for 
studies VTS270-001 and VTS270-302 

 

US, Costa Rica 4 Fiscal 
Months or at 
day of Seller 

Groups’s 
Safety 

Database 
Transfer 

(whichever 
occurs 
sooner) 

B-PV-3  1. The Seller Group will authorize safety 
database transfer for the Seller Group’s safety 
database. 

Note: The Buyer will be responsible 
for timely contracting with RxLogic and safety 
database migration charges.  
 

n/a 

Within 1 
weeks after 

request from 
Buyer 
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SECTION B-2: CLINICAL TRIAL CLOSURE SERVICES 

The Seller Group shall complete the Clinical Trial Closure Services described herein following Good 
Clinical Practices at no cost to the Buyer.  The Seller Group shall complete these Services in a timely 
manner under acceptable quality standards. 

 

All Transition Services provided by The Seller Group will pertain to conducting, completing and closing 
the three currently active adrabetadex Clinical Studies,VTS-301, VTS-270-001 and VTS-270-302; 
including but not limited to preparing datasets, tables, listings, figure and corresponding analyses and 
reports required for clinical trial completion/closure as per health authority requirements. 

 

The responsibility of The Buyer Group to execute on all necessary submissions, notifications and 
correspondence as part of the closure of the aforementioned clinical trials, shall be completed in a timely 
manner following Good Clinical Practices.  

 

Services provided by the Seller Group include those generally outlined in this Schedule B-2: Clinical 
Trial Closure Services, and extend only to the aforementioned trials as applicable: 

 

Service 
ID 

Description of Services Comments 

B-CO-1 CRO oversight in the management, study conduct and 
completion of clinical trial activity, including clinical trial 
supply management, for aforementioned trials.  

Managed by 
transition lead 

as part of 
transition 
support 

B-CO-2 Hand-off to the Buyer of any written clinical trial reports, 
health authority submissions and notifications, and transfer of 
all data as required. 

Same as above. 

B-CO-3 Any necessary clinical data / information exchange. Same as above. 
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EXHIBIT B 

Form of Bill of Sale 
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 NY: 1286365-4 

BILL OF SALE 

This Bill of Sale (this “Bill of Sale”) dated as of [●], 2021 is executed and delivered by 
Vtesse LLC, a Delaware limited liability company (the “Seller”), to MANDOS LLC, a 
Delaware limited liability company (the “Buyer”). All capitalized terms used in this Bill of Sale 
and not otherwise defined herein shall have the respective meanings ascribed to them in the 
Asset Purchase Agreement dated as of May 14, 2021 by and between Seller, Buyer, and Beren 
Therapeutics P.B.C., a Delaware public benefit corporation, solely for purposes of Section 
9.12(b) thereof in its capacity as guarantor (the “Agreement”).  This Bill of Sale shall be 
interpreted in accordance with the rules of construction set forth in Section 9.6 of the 
Agreement. 

WHEREAS, pursuant to the Agreement, among other things, Seller has agreed to sell to 
Buyer, and Buyer has agreed to purchase from Seller, all of Seller’s right, title and interest in 
and to the Purchased Assets at the Closing free and clear of all Encumbrances (other than 
Permitted Encumbrances); and 

NOW, THEREFORE, in consideration of the mutual promises set forth in the Agreement 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby agrees as follows: 

1. Effective Time.  This Bill of Sale shall be effective as of the Effective Time. 

2. Transfer of Purchased Assets.   

(a)  Upon the terms and subject to the conditions of the Agreement, as of the Effective 
Time, Seller hereby sells, conveys, assigns, transfers and delivers to the Buyer, its successors 
and assigns, all of Seller’s right, title and interest in, to and under the tangible Purchased Assets 
including the Books and Records, the Product Inventory, and any transferable rights in the 
Biological Materials, free and clear of all liabilities, obligations or charges of Seller or any of its 
Affiliates other than the Assumed Liabilities, and free and clear of all Encumbrances other than 
Permitted Encumbrances. 

(b)  Notwithstanding anything to the contrary, the Purchased Assets being transferred to 
Buyer under this Bill of Sale do not include any Excluded Assets, and Seller hereby retains all 
right, title and interest in, to and under all of the Excluded Assets. 

(c)  Buyer shall not assume or be liable for any Excluded Liabilities. 

3. Relationship to the Agreement.  Seller, by its execution of this Bill of Sale, and 
Buyer, by its acceptance of this Bill of Sale, hereby acknowledge and agree that this Bill of Sale 
is subject in all respects to the terms and conditions of the Agreement, and that no right, remedy 
or obligation of either Party under or with respect to the Agreement shall be deemed to be 
enlarged, diminished, modified or altered in any way by this Bill of Sale.  In the event of any 
conflict or inconsistency between the terms of the Agreement and this Bill of Sale, the terms of 
the Agreement shall govern. 
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4. Further Assurances.  Seller hereby covenants that, from time to time after the 
delivery of this Bill of Sale, at the reasonable request of the Buyer, Seller will do, execute, 
acknowledge and deliver, or will cause to be done, executed, acknowledged and delivered, such 
further acts, conveyances, transfers, assignments and assurances as reasonably may be necessary 
to carry into effect the intent and purposes of this Bill of Sale. 

5. Binding Effect; Amendments.  This Bill of Sale shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and permitted assigns.  Neither 
this Bill of Sale, nor any term or provision hereof, may be amended, modified, superseded or 
cancelled except by an instrument in writing signed by each party hereto. 

6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, 
Section 9.8, and Section 9.9 of the Agreement are hereby incorporated herein by reference, 
mutatis mutandis, and shall govern the resolution of any claims, disputes or controversies 
arising out of or relating to this Bill of Sale. 

7. Counterparts.  This Bill of Sale may be executed simultaneously in multiple 
counterparts, and in separate counterparts, each of which shall be deemed an original, but all 
of which taken together shall constitute one and the same instrument. 

 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, Seller and Buyer have caused this Bill of Sale 
to be duly executed and delivered as of the date first written above. 

 

VTESSE LLC 

By: 
_______________________________  

Name:  

Title: 

ACCEPTED: 

MANDOS LLC 

By: ________________________________   

Name: 

Title: 

 

 

 

 

 

 

 

 

 

 

 [Signature Page to Bill of Sale] 
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EXHIBIT C 

Form of Assignment and Assumption Agreement 
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ASSIGNMENT AND ASSUMPTION AGREEMENT 

 THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (the “Assignment and 

Assumption Agreement”) is effective as of [●], 2021 by and between Vtesse LLC, a Delaware 

limited liability company (the “Assignor”) and MANDOS LLC, a Delaware limited liability 

company (the “Assignee”).  All capitalized terms used in this Assignment and Assumption 

Agreement and not otherwise defined herein shall have the respective meanings ascribed to them 

in the Asset Purchase Agreement dated as of May 14, 2021, by and between the Assignor, the 

Assignee, and Beren Therapeutics P.B.C., a Delaware public benefit corporation, solely for 

purposes of Section 9.12(b) thereof in its capacity as guarantor (the “Agreement”).  This 

Assignment and Assumption Agreement shall be interpreted in accordance with the rules of 

construction set forth in Section 9.6 of the Agreement. 

RECITALS: 

 WHEREAS, pursuant to the Agreement, the Assignor desires to assign to the Assignee, 

and the Assignee desires to accept the Assignor’s rights and obligations to the Purchased Assets.  

WHEREAS, Assignor desires to assign to Assignee, and Assignee desires to assume, pay, 

perform and discharge when due, the Assumed Liabilities arising under the Agreement. 

 NOW, THEREFORE, in consideration of the mutual promises set forth in the Agreement, 

and for other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the Assignor and the Assignee agree as follows:  

AGREEMENT 

1. Effective Time.  This Assignment and Assumption Agreement shall be effective as 
of the Effective Time. 

2. Assignment and Assumption.  As of the Effective Time, upon the terms and subject 
to conditions of the Agreement, the Assignor hereby sells, assigns, transfers and conveys to 
Assignee, and the Assignee hereby acquires, assumes and accepts from Assignor, any and all of 
the Assignor’s right, title and interest to and in the intangible Purchased Assets including the 
Assumed Contracts, the Product Regulatory Applications, the Product Data, the Purchased Orphan 
Drug Designations and the Purchased Intellectual Property (other than the Purchased Patents, the 
Business Domain Registrations and the Business Trademark Rights within the Purchased 
Intellectual Property) free and clear of all liabilities, obligations or charges of Seller or any of its 
Affiliates other than the Assumed Liabilities, and free and clear of all Encumbrances other than 
Permitted Encumbrances.  Assignee hereby assumes and agrees to keep, observe, perform, pay 
and discharge when due the terms, covenants, conditions and obligations of Assignor arising from 
or related to the Assumed Liabilities from and after the date hereof. Assignee is not assuming and 
shall have no responsibility for any of the Excluded Liabilities.  
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3. Further Assurances.  Assignor, on the one hand, and Assignee, on the other hand, 
hereby agree, at any time or from time to time, at the reasonable written request of the other, to 
execute, acknowledge and deliver such further instruments of conveyance, sale, transfer or 
assumption and to take such other actions as the other may reasonably request in order to carry 
into effect the intent and purposes of this Assignment and Assumption Agreement. 

4. Relationship to the Agreement.  This Assignment and Assumption Agreement is 
subject in all respects to the terms and conditions of the Agreement, and no right, remedy or 
obligation of either Party under or with respect to the Agreement shall be deemed to be enlarged, 
diminished, modified or altered in any way by this Assignment and Assumption Agreement.  In 
the event of any conflict or inconsistency between the terms of the Agreement and this Assignment 
and Assumption Agreement, the terms of the Agreement shall govern. 

5. Binding Effect; Amendments.  This Assignment and Assumption Agreement shall 
be binding upon and inure to the benefit of the parties hereto and their respective successors and 
permitted assigns.  Neither this Assignment and Assumption Agreement, nor any term or provision 
hereof, may be amended, modified, superseded or cancelled except by an instrument in writing 
signed by each party hereto. 

6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, 
Section 9.8, and Section 9.9 of the Agreement are hereby incorporated herein by reference, mutatis 
mutandis, and shall govern the resolution of any claims, disputes or controversies arising out of or 
relating to this Assignment and Assumption Agreement. 

7. This Assignment and Assumption Agreement may be executed simultaneously in 
multiple counterparts, and in separate counterparts, each of which shall be deemed an original, but 
all of which taken together shall constitute one and the same instrument. 

[SIGNATURE PAGE FOLLOWS]
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 IN WITNESS HEREOF, the parties hereto have executed and delivered this Assignment 

and Assumption Agreement as of the date first written above. 

  VTESSE LLC 
 
 
 
By:___________________________ 
Name:  
Title: 
 
 
 

  MANDOS LLC 
 
 
By:___________________________ 
Name:  
Title: 
 
 
 

   
       

 

       

 

 

 

 

[Signature Page to Assignment & Assumption Agreement] 
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EXHIBIT D 

Form of Patent Assignment 
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PATENT ASSIGNMENT AGREEMENT 

 This Patent Assignment Agreement (this “Assignment”), including all schedules attached 
hereto, is effective as of [●], 2021 by and between Vtesse LLC, a Delaware limited liability 
company whose address is [______________] (the “Assignor”) and MANDOS LLC, a Delaware 
limited liability company whose address is [______________] (the “Assignee”).  Assignor and 
Assignee may be referred to in this Assignment each as a “Party” and collectively as the “Parties.”  

WHEREAS, the Assignor, the Assignee, and Beren Therapeutics P.B.C., a Delaware 
public benefit corporation, solely in its limited capacity as guarantor, have entered into that certain 
Asset Purchase Agreement, dated May 14, 2021 (the “Asset Purchase Agreement”); and 

 WHEREAS, pursuant to the terms and subject to the conditions of the Asset Purchase 
Agreement, the Parties agreed that Assignor would transfer, or cause to be transferred, to Assignee 
the Purchased Patents, including the patents and patent applications set forth on Schedule A 
attached hereto and any foreign counterparts thereof; and 

NOW, THEREFORE, in consideration of the execution of the Asset Purchase Agreement, 
the payment of the consideration stipulated in the Asset Purchase Agreement, the mutual promises 
and covenants hereinafter set forth, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and intending to be legally bound thereby, the 
Parties agree as follows: 

1. Interpretation. All capitalized terms not otherwise defined herein, as used in this 
Assignment, shall have the respective meanings ascribed to such terms in the Asset Purchase 
Agreement. This Assignment shall be interpreted in accordance with the rules of construction set 
forth in Section 9.6 of the Asset Purchase Agreement. 

2. Effective Time.  This Assignment shall be effective as of the Effective Time. 

3. Transfer of Purchased Patents. 

(a) Assignor hereby sells, assigns, transfers and conveys to Assignee, and 
Assignee purchases, acquires and accepts, all of Assignor’s worldwide right, title, and 
interest in, to and under the Purchased Patents together with all income, royalties, 
damages and payments earned or accrued following the Effective Time or thereafter with 
respect thereto (including damages and payments for infringements or misappropriations 
thereof and the right to sue and recover for infringements or misappropriations thereof). 

(b) Assignee may record this Assignment with the United States Patent and 
Trademark Office and with comparable offices in other jurisdictions throughout the 
world, as well as with any other United States or foreign government office as may be 
necessary or appropriate.  Assignor hereby requests the Commissioner of Patents and 
Trademarks and the corresponding entities or agencies in any other applicable countries 
to record Assignee as the assignee and owner of the Purchased Patents. 

(c) This Assignment is subject in all respects to the terms and conditions of the 
Asset Purchase Agreement, and no right, remedy or obligation of either Party under or 
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2 

 

with respect to the Asset Purchase Agreement shall be deemed to be enlarged, 
diminished, modified or altered in any way by this Assignment.  In the event of any 
conflict or inconsistency between the terms of the Asset Purchase Agreement and this 
Assignment, the terms of the Asset Purchase Agreement shall govern. 

4. Further Assurances.  Assignor, on the one hand, and Assignee, on the other hand, 
hereby agree, at any time or from time to time, at the reasonable written request of the other, to 
execute, acknowledge and deliver such further instruments of conveyance, sale, transfer or 
assumption and to take such other actions as the other may reasonably request in order to carry 
into effect the intent and purposes of this Assignment.  In connection with the foregoing, Assignor 
agrees that it will deliver to Assignee the ribboned and sealed letters patent for the issued Purchased 
Patents, as and when they are located and processed by Assignor, and, upon the request of 
Assignee, Assignor will use commercially reasonable efforts to locate and deliver such other 
documents exclusively related to the Purchased Patents that are in existence, in its possession or 
control and reasonably necessary for Assignor’s prosecution, maintenance, enforcement or defense 
of the Purchased Patents. 

5. Binding Effect; Amendments. This Assignment shall be binding upon, and shall 
inure to the benefit of, the Parties and their respective successors and permitted assigns. Neither 
this Assignment, nor any term or provision hereof, may be amended, modified, superseded or 
cancelled except by an instrument in writing signed by each party hereto. 

6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, 
Section 9.8, and Section 9.9 of the Asset Purchase Agreement are hereby incorporated herein by 
reference, mutatis mutandis, and shall govern the resolution of any claims, disputes or 
controversies arising out of or relating to this Assignment. 

7. This Assignment may be executed simultaneously in multiple counterparts, and in 
separate counterparts, each of which shall be deemed an original, but all of which taken together 
shall constitute one and the same instrument. 

[SIGNATURE PAGE FOLLOWS]
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Signature Page to Patent Assignment Agreement 

 IN WITNESS HEREOF, the Parties have executed and delivered this Assignment as of the 
date first written above. 

  VTESSE LLC 
 
 
 
By:___________________________ 
Name:  
Title: 
 
 
 

  MANDOS LLC 
 
 
By:___________________________ 
Name:  
Title: 
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Schedule A 
 

Purchased Patents 
 
 

Country Title Application No. Filing Date 
Patent 

No. 
Issue Date 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

17/036148  29-Sep-2020  N/A N/A 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

15/288876  07-Oct-2016 9675634  13-Jun-2017 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

15/499831  27-Apr-2017 10258641  16-Apr-2019 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

16/134028  18-Sep-2018 10300086  28-May-2019 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

16/372899  02-Apr-2019 10709730  14-Jul-2020 

United 
States 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

16/430664  04-Jun-2019 10933083  02-Mar-2021 

 

 
Purchased Patents shall also include the right, title and interest of Assignor, if any, in any foreign 
patent applications and foreign patents claiming priority to or that are foreign equivalents of any 
of the patents or the pending patent application listed in the table above, if and to the extent such 
applications and patents exist, are not expired, and have not been cancelled or abandoned, which 
may include one or more of the applications listed in the following table.  To confirm, Assignor’s 
right, title and interest in any such foreign patent applications and foreign patents, if and solely to 
the extent they exist, are being sold as is, without representation or warranty, and in no event 
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shall any representation, warranty or covenant applicable to Purchased Patents or Purchased 
Intellectual Property be deemed to apply to any such patent applications or any such patents. 

 

Country Title Application No. Filing Date 
Patent 

No. 
Issue Date 

Australia HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

AU2016276774A 09-Jun-2016 N/A N/A 

Brazil HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

BR112017026287A 09-Jun-2016 N/A N/A 

Canada HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

CA2988529A 09-Jun-2016 N/A N/A 

Chile HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

CL2017003152A 07-Dec-2017 N/A N/A 

China HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

CN201680041193A 09-Jun-2016 N/A N/A 

Eurasian 
Patent 
Office 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

EA201792487A 09-Jun-2016 N/A N/A 

European 
Patent 
Office 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

EP16808313A 09-Jun-2016 N/A N/A 

Hong 
Kong 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

HK18107537A 11-Jun-2018 N/A N/A 
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Country Title Application No. Filing Date 
Patent 

No. 
Issue Date 

Israel HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

IL255991D0 29-Nov-2017 N/A N/A 

Japan HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

JP2017564547A 09-Jun-2016 N/A N/A 

Mexico HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

MX2017015879A 09-Jun-2016 N/A N/A 

PCT HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

PCT/US2016/036753 09-Jun-2016 N/A N/A 

South 
Africa 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

ZA201708414B 12-Dec-2017 N/A N/A 

South 
Korea 

HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

KR20187000766A 09-Jun-2016 N/A N/A 

Taiwan HYDROXYPROPYL 
BETA-
CYCLODEXTRIN 
COMPOSITIONS 
AND METHODS 

TW105118518A 09-Jun-2016 N/A N/A 
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EXHIBIT E 

Form of Trademark and Domain Name Assignment 
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TRADEMARK AND DOMAIN NAME ASSIGNMENT AGREEMENT 

 This Trademark and Domain Name Assignment Agreement (this “Assignment”), including 
all schedules attached hereto, is effective as of [●], 2021 by and between Vtesse LLC, a Delaware 
limited liability company whose address is [______________] (the “Assignor”) and MANDOS 
LLC, a Delaware limited liability company whose address is [______________] (the “Assignee”).  
Assignor and Assignee may be referred to in this Assignment each as a “Party” and collectively as 
the “Parties.”  

WHEREAS, the Assignor, the Assignee, and Beren Therapeutics P.B.C., a Delaware 
public benefit corporation, solely in its limited capacity as guarantor, have entered into that certain 
Asset Purchase Agreement, dated May 14, 2021 (the “Asset Purchase Agreement”); and 

 WHEREAS, pursuant to the terms and subject to the conditions of the Asset Purchase 
Agreement, the Parties agreed that Assignor would transfer, or cause to be transferred, to Assignee 
the trademark registrations and trademark applications set forth on Schedule A attached hereto (the 
“Purchased Trademarks”), and the domain registrations set forth on Schedule B attached hereto 
(the “Purchased Domain Registrations”); and 

NOW, THEREFORE, in consideration of the execution of the Asset Purchase Agreement, 
the payment of the consideration stipulated in the Asset Purchase Agreement, the mutual promises 
and covenants hereinafter set forth, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and intending to be legally bound thereby, the 
Parties agree as follows: 

1. Interpretation. All capitalized terms not otherwise defined herein, as used in this 
Assignment, shall have the respective meanings ascribed to such terms in the Asset Purchase 
Agreement.  This Assignment shall be interpreted in accordance with the rules of construction set 
forth in Section 9.6 of the Asset Purchase Agreement. 

2. Effective Time.  This Assignment shall be effective as of the Effective Time. 

3. Transfer of Purchased Trademarks and Purchased Domain Registrations. 

(a) Assignor hereby sells, assigns, transfers and conveys to Assignee, and 
Assignee purchases, acquires and accepts, all of Assignor’s worldwide right, title, and 
interest in, to and under the Purchased Trademarks and the Purchased Domain 
Registrations, including any common law, statutory and other rights associated therewith, 
together with all goodwill associated therewith and all income, royalties, damages and 
payments earned or accrued following the Effective Time or thereafter with respect 
thereto (including damages and payments for infringements or misappropriations thereof 
and the right to sue and recover for infringements or misappropriations thereof). 

(b) Assignee may record this Assignment with the United States Patent and 
Trademark Office and with comparable offices in other jurisdictions throughout the 
world, as well as with any other United States or foreign government office as may be 
necessary or appropriate.  Assignor hereby requests the Commissioner of Patents and 
Trademarks and the corresponding entities or agencies in any other applicable countries 
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2 

 

to record Assignee as the assignee and owner of the Purchased Trademarks.  Assignor 
will provide transfer approvals and otherwise complete any procedures set forth by the 
registrar for the Purchased Domain Names that are necessary to transfer the Purchased 
Domain Names to Assignee, following Assignee’s initiation of such transfer process or 
otherwise upon Assignee’s reasonable request. 

(c) This Assignment is subject in all respects to the terms and conditions of 
the Asset Purchase Agreement, and no right, remedy or obligation of either Party under 
or with respect to the Asset Purchase Agreement shall be deemed to be enlarged, 
diminished, modified or altered in any way by this Assignment.  In the event of any 
conflict or inconsistency between the terms of the Asset Purchase Agreement and this 
Assignment, the terms of the Asset Purchase Agreement shall govern. 

4. Further Assurances.  Assignor, on the one hand, and Assignee, on the other hand, 
hereby agree, at any time or from time to time, at the reasonable written request of the other, to 
execute, acknowledge and deliver such further instruments of conveyance, sale, transfer or 
assumption and to take such other actions as the other may reasonably request in order to carry 
into effect the intent and purposes of this Assignment. 

5. Binding Effect; Amendments. This Assignment shall be binding upon, and shall 
inure to the benefit of, the Parties and their respective successors and permitted assigns. Neither 
this Assignment, nor any term or provision hereof, may be amended, modified, superseded or 
cancelled except by an instrument in writing signed by each party hereto. 

6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, 
Section 9.8, and Section 9.9 of the Asset Purchase Agreement are hereby incorporated herein by 
reference, mutatis mutandis, and shall govern the resolution of any claims, disputes or 
controversies arising out of or relating to this Assignment. 

7. Counterparts. This Assignment may be executed simultaneously in multiple 
counterparts, and in separate counterparts, each of which shall be deemed an original, but all of 
which taken together shall constitute one and the same instrument. 
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Signature Page to Trademark and Domain Name Assignment Agreement 

 IN WITNESS HEREOF, the Parties have executed and delivered this Assignment as of the 
date first written above. 

  VTESSE LLC 
 
 
 
By:___________________________ 
Name:  
Title: 
 
 
 

  MANDOS LLC 
 
 
By:___________________________ 
Name:  
Title: 
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Schedule A 
 

Purchased Trademarks 
 

Trademark Country 
Application 

No. 
Filing Date 

Registration 
No. 

Registration 
Date 

BYTIMSO United States 88/420787  08-May-2019  N/A N/A 

CEREMPLI United States 88/392285  18-Apr-2019 N/A N/A 

CEREMPLI European 
Union 
(Community) 

18055088  23-Apr-2019 18055088  09-Oct-2019 

LONSPYRA United States 88/167820  24-Oct-2018  N/A N/A 

LONSPYRA European 
Union 
(Community) 

18055085  23-Apr-2019 18055085  09-Oct-2019 
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Schedule B 
 

Purchased Domain Registrations 
 

lanspyra.com 
longspyra.com 
lonspira.com 
lonsprya.com 
lonspyra.co.uk 
lonspyra.com 
lonspyra.de 
lonspyra.es 
lonspyra.fr 
lonspyra.it 
lonspyra.net 
lonspyra.org 
lungspyra.com 
lunspyra.com 
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EXHIBIT F 

Phase 3 Clinical Trials Shut-Down 

The Phase 3 Clinical Trial shut-down shall include the following close out activities for 
studies VTS-270-001, VTS -270-301, and VTS-270-302, and shall proceed along the 
esimated time line provided below.  

 

 Q4 2021 Q1 2022 Q2 2022 

 Oct No
v 

De
c 

Jan Feb  Ma
r 

Ap
r 

Ma
y 

Jun
e 

Last Patient Last Dose          

Last Patient Last Visit          

Database lock          

Site Close-out          

Complete Abbreviated Clinical Study 
Reports for VTS-270-001 and VTS-
270-302 

         

Complete Clinical Study Report for 
VTS-270-301 
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EXHIBIT G 

Form of Transfer of Sponsor Obligations Notice 
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   Adrabetadex Clinical Studies   
   

 

TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 1 of 9      SOP-CLN-0050  
                  
  

TRANSFER OF SPONSOR OBLIGATIONS AGREEMENT:   

 

Sponsor:  Beren 

   

Signature  Date  

   

Print Name  Title 

 

Service Provider: Mallinckrodt, Pharmaceuticals, 53 Frontage Road, Hampton, NJ 08827 

   

Signature  Date  

   

Print Name  Title 
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   Adrabetadex Clinical Studies   
   

 

TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 2 of 9      SOP-CLN-0050  
                  
  

 

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

1.0 Protection of Human Subjects 
21 CFR 50, 

ICH E6 
X X   

2.0 Institutional Review Boards / Independent Ethics Committee 
21 CFR 56, 

ICH E6 
 X   

2.1 Assurance of IRB/IEC Review   X   

3.0A IND Submissions and Amendments 21 CFR 312.30, 
21 CFR 312.31 

    

3.1A 
Prepare/provide core documents for submissions (e.g., IB, 
Protocol) 

X    

3.2A Preparation of submissions X    

3.3A Review of submissions prior to filing X    

3.4A Submission to Agency(ies) : X    

3.5A Prepare responses to questions from Agency(ies) X    

3.6A Approval of responses to questions from Agency(ies) X    

3.7A Submission of response to Agency(ies) X    

3.8A Ancillary/local authority notifications/submissions X    

3.0B End of Trial Submissions to IND 21 CFR 312.30, 
21 CFR 312.31 

    

3.1B Prepare/provide core documents for submissions (e.g., CSR)  X   

Case 20-12522-JTD    Doc 2433-2    Filed 05/19/21    Page 150 of 166



   Adrabetadex Clinical Studies   
   

 

TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 3 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

3.2B Preparation of submissions X    

3.3B Review of submissions prior to filing X    

3.4B Submission to Agency(ies) : X    

3.5B Notify Service Provider of CSR submission X    

3.6B Ancillary/local authority notifications/submissions X    

4.0 CTA Submissions and Amendments for End of Trial Notifications 
EU CT Directive 

 
    

4.1 
Prepare/provide core documents for submissions (e.g., CSR) 

 X  
 

 

4.2 Preparation of submissions  X   

4.3 Submission to Agency(ies)  X   

4.4 Notify Sponsor of EOT submissions  X   

4.5 Ancillary/local authority notifications/submissions X    

5.0 Safety Reports 21 CFR 312.32, 
ICH E6, ICH E2A 

 

    

5.1 Prompt review of Safety Information (until end of 
pharmacovigilance transition period for PV for VTS270-
001&VTS270-302; until end of study for VTS301) 

 X   

5.2 Expedited Reporting (e.g., 7-day or 15-day reports) X    

5.2.1 Notify Regulatory Agency(ies) X    
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TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 4 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

5.2.2 Notify IRBs/IECs for all study sites and maintain records 
documenting submission of all expedite reports or periodic reports 
to IRBs/IECs 

 X   

5.2.3 Notify Investigators for all study sites and maintain records 
documenting submission of all expedite reports or periodic reports 
to investigators 

 X   

5.2.4 
Maintain SAE Database (until end of pharmacovigilance transition 
period for PV for VTS270-001&VTS270-302; until end of study for 
VTS301) 

 X   

5.3 
Follow-up (until end of pharmacovigilance transition period for PV 
for VTS270-001&VTS270-302; until end of study for VTS301) 

 X   

5.3.1 
Investigate Safety Information (until end of pharmacovigilance 
transition period for PV for VTS270-001&VTS270-302; until end of 
study for VTS301) 

 X   

5.3.2 Notify Agency(ies) of Follow-up X    

5.3.3 Notify IRBs/IECs of Follow-up  X   

5.3.4 Notify Investigators of Follow-up  X   

6.0 Annual Reports 
21 CFR 312.33 
EU CT Directive 

 

    

6.1 IB Annual Review / Update X    

6.1.1 IB annual review / Prepare update X    

6.1.2 Submission to Agency (non-EMEA countries/regions) X    

Case 20-12522-JTD    Doc 2433-2    Filed 05/19/21    Page 152 of 166



   Adrabetadex Clinical Studies   
   

 

TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 5 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

6.1.3 Submission to Agency (EMEA countries/regions) X    

6.1.4 Distribution to Investigators/IRBs/IECs  X   

6.2 Development Safety Update Report (Safety) X    

6.2.1 
Provide Study Information (until end of pharmacovigilance 
transition period for PV for VTS270-001&VTS270-302; until end of 
study for VTS301) 

 X   

6.2.2 Prepare / write Summary Information X    

6.2.3 Submission to Agency(ies) X    

6.2.4 Submission to IECs  X   

6.3 Ethics Committee Periodic SUSAR Reports   X   

6.3.1 
Provide Study Information (until end of pharmacovigilance 
transition period for PV for VTS270-001&VTS270-302; until end of 
study for VTS301) 

 X   

6.3.2 
Prepare / write Summary Information (until end of 
pharmacovigilance transition period for PV for VTS270-
001&VTS270-302; until end of study for VTS301) 

 X   

6.3.3 Distribution to IECs  X   

7.0 General Responsibilities of Sponsors 21 CFR 312.50 
ICH E6 

  

7.1 
Ensuring that the investigation is conducted in accordance with 
the general investigational plan and protocols 

 X   
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TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 6 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

8.0 Selecting Investigators and Monitors 21 CFR 312.53, 
21 CFR 54, ICH E6 

 

    

8.1.1 Selecting Investigators-Review of Principal Investigator Candidates  Not applicable   

8.1.2 
Selecting Investigators-Approval of Principal Investigator 
Candidates 

 Not applicable   

8.2 
Control of Drug (Shipment of IP to Participating Investigators until 
end of transition period) 

X    

8.3 Obtaining information from the Investigator     

8.3.1 Signed Investigator Statement (Form FDA 1572)  X   

8.3.2 Curriculum Vitae  X   

8.3.3 
Clinical Protocol & amendment(s) Signature page(s) Signed by 
Investigators 

 X   

8.3.4 Financial Disclosure Information  X   

8.3.5 Financial Disclosure Information for 1-year follow-up X    

8.4 Selecting Monitors     

8.4.1 Review and approve Monitors  X   

9.0 Informing Investigators 21 CFR 312.55,  
ICH E6 

    

9.1 Give Investigators Investigator Brochure  X   

9.2 Inform Investigators of New Observations (Safety)  X   
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   Adrabetadex Clinical Studies   
   

 

TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 7 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

9.2.1 Review with investigators their regulatory responsibilities  X   

9.2.2 Prepare Information on New Observations  X   

9.2.3 Distribute Information to Investigators/IRBs/IECs  X   

10.0 Review of Ongoing Investigations 
21 CFR 312.56, 

ICH E6     

10.1 
Train and Monitor the site/Investigator Compliance and Progress 

of Investigations 
 X   

10.2 Secure Compliance by Investigators or End Participation  X   

10.3 
Review and Evaluate Evidence received from Investigators for 
Safety 

 Not applicable   

10.4.1 
Discontinue all Investigations and Notify Agency When 
Unreasonable and Significant Risk to Subjects is Determined  Not applicable   

10.4.2 
Discontinue all Investigations and Notify all Participants When 
Unreasonable and Significant Risk to Subjects is Determined 

  Not applicable   

11.0 Trial Data Handling and Reporting 
ICH E6 5.5.1 & 

5.5.2     

11.1 Manage an independent data monitoring committee  Not applicable   

11.2 Data management  X   

11.3 
Statistical plan and/or analysis (Compile, Draft – Service Provider) 
(Review, Approve – Beren)  X   

11.4 
Final study report (Prepare draft – Service Provider) (Review, 
Approve – Beren)  X   
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TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 8 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

12.0 Recordkeeping and Record Retention 21 CFR 312.57, 
ICH E6 

    

12.1 
Maintain TMF (trial master file)/study document records and 
reports during course of the investigation 

 X 
  

12.2 
Maintain Adequate Records Showing Receipt, Shipment or Other 
Disposition of Investigational Drug (until end of transition period 
as defined in the TSA) 

 X 
  

12.3 
Maintain Complete and Accurate Records Showing Any Financial 
Interest Paid to Clinical Investigators by Sponsor 

 
X 

  

12.4 Retain Records and Reports for Required Period of Time 
X    

12.5 
Retain Reserved Samples of Test Article and Reference Standard 
and Release to Agency Upon Request. 

X 
   

13.0 Inspection of Sponsor’s Records and Reports 21 CFR 312.58, 
ICHE6 

    

13.1 Upon Request, Permit Agency Inspection of Records and Reports 
and/or Submit Copies to Agency 

X X 
  

13.2 
Upon Request, Make All Records Concerning Controlled 
Substances Available 

  Not applicable   

14.0 Disposition of Unused Supply of Investigational Drug/Product 
21 CFR 312.59 

ICH E6 
    

14.1 

Assure the return (or alternative disposition) of all unused supplies 
of the investigational drug/product from each site/investigator 
whose participation in the investigation is discontinued or 
terminated 

 X   

15.0 Inspection of Investigator’s Records and Reports 
21 CFR 312.68, 

ICH E6 
 X   

16.0 Application to Import or Export Investigational drug 21 CFR 312.110, X    
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TRANSFER OF SPONSOR OBLIGATIONS (TOSO) 

TOSO Version (30 –APR- 2021):        Page 9 of 9      SOP-CLN-0050  
                  
  

Sponsor Obligation 
Regulatory 
Reference 

Core  
Obligation Assignments 

Country/Region  
EXCEPTIONS 

to Core Obligation 
Assignments 

  Maintained 
by Sponsor 

Transferred to 
Service Provider 

Maintained by 
Sponsor 

Transferred 
to Vendor 

ICH E6 

17.0 Application to Export Biological samples 
21 CFR 312.110, 

ICH E6 
X    
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EXHIBIT H 

Form of Transfer of IND Notice 
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1.3. Administrative Information   
 

 1  
    
 

NY: 1286672-2 

CHANGE IN OWNERSHIP OF AN APPLICATION  

Transfer of Application 

 

Vtesse LLC, a Mallinckrodt Pharmaceuticals Company (Mallinckrodt) hereby transfers 
ownership and all rights and obligations for IND 113273 Adrabetadex for the treatment of 
neurological manifestations of Niemann-Pick Disease Type C (NPC) to MANDOS LLC. 

 

Effective <<Date>> the ownership and all rights and responsibilities to the above referenced 
IND 113273 transfers to MANDOS LLC.  Mallinckrodt had transferred a complete copy of the 
IND, including amendments, supplements and correspondence that are required to be kept under 
21 C.F.R. Part 312 to MANDOS LLC. 

Please direct all correspondence to the following: 

MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069 
Email: jspinella@berentx.com 
Attention: Jennifer Spinella 
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1.3. Administrative Information   

 2  
    

CHANGE IN OWNERSHIP OF AN APPLICATION  

Acceptance of Application 

 

MANDOS LLC hereby accepts ownership and all rights and responsibilities for IND 113273 for 
Adrabetadex for the treatment of neurological manifestations of Niemann-Pick Disease Type C 
(NPC) from Vtesse LLC, a Mallinckrodt Pharmaceuticals Company (Mallinckrodt). 

 

Effective <<Date>>, MANDOS LLC  assumes ownership and all rights and responsibilities to 
the above referenced IND 113273 and commits to agreements, promises, and conditions made by 
the former owner and contained in the IND 113273. Additionally,  MANDOS LLC complies 
with the specific regulations as set forth in 21 CFR Part 312. 

 

MANDOS LLC has received a complete copy of IND 113273 , including supplements and 
records that are required to be kept by FDA. 
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EXHIBIT I 

Form of Transfer of Orphan-Drug Designation 
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1.3. Administrative Information   
 

 1  
    
 

NY: 1286671-3 

CHANGE IN OWNERSHIP OF ORPHAN-DRUG DESIGNATION  

Transfer of Orphan-Drug Designation 

 

Pursuant to 21 C.F.R. § 316.27, Vtesse LLC, a Mallinckrodt Pharmaceuticals Company 
(Mallinckrodt) hereby transfers ownership and all rights, obligations, and beneficial interests in 
<<Orphan-Drug Designation Number>> for Adrabetadex for the treatment of Niemann Pick 
disease, type C to MANDOS LLC. 

 

Effective <<Date>> the ownership and all rights, responsibilities and beneficial interests in the 
above referenced <<Orphan-Drug Designation Number>> transfers to MANDOS LLC.  
Mallinckrodt had transferred a complete copy of the request for orphan-drug designation, 
including amendments, supplements and correspondence relevant to the <<Orphan-Drug 
Designation Number>> to MANDOS LLC. 

Please direct all correspondence to the following: 

MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069 
Email: jspinella@berentx.com 
Attention: Jennifer Spinella 
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1.3. Administrative Information   

 2  
    

CHANGE IN OWNERSHIP OF ORPHAN-DRUG DESIGNATION  

Acceptance of Orphan-Drug Designation 

 

Pursuant to 21 C.F.R. § 316.27, MANDOS LLC hereby accepts ownership and all rights and 
responsibilities, and beneficial interests in <<Orphan-Drug Designation Number>> for 
Adrabetadex for the treatment of Niemann Pick disease, type C from Vtesse LLC, a Mallinckrodt 
Pharmaceuticals Company (Mallinckrodt). 

 

Effective <<Date>>, MANDOS LLC assumes ownership and all rights, responsibilities and 
beneficial interests in the above referenced <<Orphan-Drug Designation Number>>  and 
commits to agreements, promises, and conditions made by the former owner and contained in the 
<<Orphan-Drug Designation Number>>. Additionally, MANDOS LLC complies with the 
specific regulations as set forth in 21 C.F.R. Part 316. 

 

MANDOS LLC has received a complete copy of the request for the <<Orphan-Drug 
Designation Number>>, including supplements and records that are required to be kept by FDA. 

Please direct all correspondence to the following: 

MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069 
Email: jspinella@berentx.com 
Attention: Jennifer Spinella 
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EXHIBIT J 

Form of Transfer of Rare Pediatric Disease Designation Notice 
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1.3. Administrative Information   
 

 1  
    
 

NY: 1286673-2 

CHANGE IN OWNERSHIP OF RARE PEDIATRIC DISEASE 
DESIGNATION  

Transfer of Rare Pediatric Disease Designation 

 

Vtesse LLC, a Mallinckrodt Pharmaceuticals Company (Mallinckrodt) hereby transfers 
ownership and all rights, obligations, and beneficial interests in <<Rare Pediatric Disease 
Designation>> to MANDOS LLC. 

 

Effective <<Date>> the ownership and all rights, responsibilities and beneficial interests in  the 
above referenced <<Rare Pediatric Disease Designation>> transfers to MANDOS LLC.  
Mallinckrodt had transferred a complete copy of the request for the rare pediatric disease 
designation, including amendments, supplements and correspondence relevant to the <<Rare 
Pediatric Disease Designation>> to MANDOS LLC. 

Please direct all correspondence to the following: 

MANDOS LLC 
9200 Sunset Blvd. 
Suite 1010 
West Hollywood CA 90069 
Email: jspinella@berentx.com 
Attention: Jennifer Spinella 
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1.3. Administrative Information   

 2  
    

CHANGE IN OWNERSHIP OF RARE PEDIATRIC DISEASE 
DESIGNATION  

Acceptance of Rare Pediatric Disease Designation 

 

MANDOS LLC hereby accepts ownership and all rights, responsibilities and beneficial interests 
in  <<Rare Pediatric Disease Designation #>> from Vtesse LLC, a Mallinckrodt 
Pharmaceuticals Company (Mallinckrodt).  

 

Effective <<Date>>, MANDOS LLC  assumes ownership and all rights, responsibilities and 
beneficial interests in  the above referenced <<Rare Pediatric Disease Designation #>> and 
commits to agreements, promises, and conditions made by the former owner and contained in the 
<<Rare Pediatric Disease Designation>>. 

 

MANDOS LLC has received a complete copy of the request for the <<Rare Pediatric Disease 
Designation #>>, including supplements and records that are required to be kept by FDA. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ 
In re: 

MALLINCKRODT PLC, et al., 1 

   Debtors. 

------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
x 

Chapter 11 

Case No. 20-12522 (JTD) 

(Jointly Administered) 

NOTICE OF SALE AND SALE HEARING 

PLEASE TAKE NOTICE that, on October 12, 2020 (the “Petition Date”), the above-
captioned debtors-in-possession (collectively, the “Debtors”) filed a voluntary petition for relief 
under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United 
States Bankruptcy Court for the District of Delaware (the “Court”), commencing the above-
captioned chapter 11 cases (the “Chapter 11 Cases”). 

PLEASE TAKE FURTHER NOTICE that, on May 19, 2021, the Debtors filed a motion 
[D.I. [  ]] (the “Sale Motion”)2 seeking entry of an order (the “Sale Order”) (i) authorizing the 
Debtors to enter into and perform under an asset purchase agreement (the “APA”) between Vtesse 
LLC (“Vtesse”) to MANDOS LLC (and Beren Therapeutics P.B.C. solely for purposes of Section 
9.12(b) of the VTS APA) (the “Buyer”), substantially in the form attached as Exhibit A to the 
Sale Order, to sell (the “Sale”) substantially all of the assets of Vtesse (the “VTS Assets”) to Buyer 
free and clear of all liens, claims, interests, and encumbrances as set forth in the APA, and to 
assume and assign to Buyer certain contracts and/or leases, and (ii) granting related relief. 

Filing Objections 

Objections to the Sale, if any, must (i) be in writing and specify the nature of such objection, 
(ii) comply with the Bankruptcy Code, the Bankruptcy Rules, the Local Rules and all orders of the
Court entered in the Chapter 11 Cases, (iii) be filed with the Court no later than June 2, 2021 at
[  ] (prevailing Eastern Time) (the “Sale Objection Deadline”), and (iv) be served upon the
following parties (collectively, the “Objection Notice Parties”): (i) Mallinckrodt plc, 675
McDonnell Blvd., Hazelwood, Missouri 63042 (Attn: Stephanie D. Miller
(corporate.secretary@mnk.com); (ii) counsel to the Debtors, (a) Latham & Watkins LLP, 1271
Avenue of the Americas, New York, NY 10020 Attn: Anupama Yerramalli
(anu.yerramalli@lw.com) and Evan E. H. Schladow (evan.schladow@lw.com) and (b) Richards,

1 A complete list of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 
claims and noticing agent at http://restructuring.primeclerk.com/Mallinckrodt. The debtors’ mailing address is 675 
McDonnell Blvd., Hazelwood, Missouri 63042. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Sale 
Motion or the APA, as applicable. 

Case 20-12522-JTD    Doc 2433-3    Filed 05/19/21    Page 2 of 5



2 
US-DOCS\124092220.2
RLF1 25340139v.1 

Layton & Finger, P.A., One Rodney Square, 920 North King Street, Wilmington, DE 19801, Attn: 
Michael Merchant (merchant@rlf.com) and Amanda Steele (steele@rlf.com); (iii) counsel for the 
ad hoc group of holders of the Debtors’ unsecured notes, (a) Paul, Weiss, Rifkind, Wharton & 
Garrison LLP, 1285 Avenue of the Americas, New York, New York 10019 (Attn: Andrew N. 
Rosenberg (arosenberg@paulweiss.com), Alice Belisle Eaton (aeaton@paulweiss.com), Claudia 
R. Tobler (ctobler@paulweiss.com), and Neal Paul Donnelly (ndonnelly@paulweiss.com)) and
(b) Landis Rath & Cobb LLP, 919 Market Street, Suite 1800, Wilmington, Delaware 19801 (Attn:
Richard S. Cobb (cobb@lrclaw.com)); (iv) counsel for the ad hoc group of first lien term lenders,
Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, New York, 10166-0193 (Attn: Scott
J. Greenberg (sgreenberg@gibsondunn.com) and Michael J. Cohen (mcohen@gibsondunn.com);
(v) counsel for the multi-state governmental entities group, (a) Caplin & Drysdale, Chartered, One
Thomas Circle, NW, Suite 1100, Washington, D.C. 20005 (Attn: Kevin C. Maclay
(kmaclay@capdale.com) and Todd E. Phillips (tphillips@capdale.com)) and (b) Seitz, Van Ogtrop
& Green, P.A., 222 Delaware Avenue, Suite 1500, Wilmington, Delaware 19899 (Attn: James S.
Green, Jr. (jsgreen@svglaw.com)) (vi) counsel to the ad hoc committee of governmental entities
holding opioid claims, (a) Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the Americas,
New York, New York 10036 (Attn: Daniel M. Eggermann (deggermann@kramerlevin.com) and
Megan Wasson (mwasson@kramerlevin.com)) and (b) Morris James LLP, 500 Delaware Avenue,
Suite 1500, Wilmington, Delaware 19801 (Attn: Jeffrey Waxman (jwaxman@morrisjames.com));
(vii) counsel to the administrative agent under the Debtors’ existing credit agreement, (a) White &
Case LLP, 1221 Avenue of the Americas, New York, New York 10020 (Attn: Michele J. Meises
(michele.meises@whitecase.com)) and (b) Fox Rothschild LLP, 919 N. Market St., Suite 300,
P.O. Box 2323, Wilmington, Delaware 19899 (Attn: Jeffrey M. Schlerf
(jschlerf@foxrothschild.com)); (viii) counsel to the FCR, Young Conaway Stargatt & Taylor,
LLP, 1000 North King Street, Wilmington, Delaware 19801 (Attn: James L. Patton, Jr.
(jpatton@ycst.com)); (ix) counsel to the official committee of unsecured creditors (a) Cooley LLP,
55 Hudson Yards, New York, New York 10001 (Attn: Cathy Hershcopf
(chershcopf@cooley.com)), Cooley LLP, 1299 Pennsylvania Avenue, NW, Suite 700,
Washington, D.C. 20004 (Attn: Cullen D. Speckhart (cspeckhart@cooley.com)), and (b) Robinson
& Cole LLP, 1201 N. Market Street, Suite 1406, Wilmington, Delaware 19801 (Attn: Natalie D.
Ramsey (nramsey@rc.com) and Jamie L. Edmonson (jedmonson@rc.com)); (x) counsel to the
official committee of opioid claimants (a) Akin Gump Strauss Hauer & Feld LLP, One Bryant
Park, New York, New York 10036 (Attn: Arik Preis (apreis@akingump.com), Mitchell P. Hurley
(mhurley@akingump.com) and Sara L. Brauner (sbrauner@akingump.com)), and (b) Cole Schotz
P.C., 500 Delaware Avenue, Suite 1410, Wilmington, Delaware 19801 (Attn: Justin R. Alberto
(jalberto@coleschotz.com) and Seth Van Aalten (svanaalten@coleschotz.com)); and (xi) the
United States Trustee for the District of Delaware, 844 King Street, Suite 2207, Wilmington,
Delaware 19801 (Attn: Jane M. Leamy (Jane.M.Leamy@usdoj.gov)).

Consequences of Failing to Timely File an Objection 

ANY PARTY WHO FAILS TO MAKE A TIMELY SALE OBJECTION ON OR 
BEFORE THE SALE OBJECTION DEADLINE IN ACCORDANCE WITH THIS 
NOTICE AND THE SALE MOTION SHALL BE FOREVER BARRED FROM 
ASSERTING ANY SALE OBJECTION, INCLUDING WITH RESPECT TO THE 
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TRANSFER OF THE ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 
ENCUMBRANCES AND OTHER INTERESTS.  

Sale Free and Clear/No Successor Liability 

The Sale will be free and clear of, among other things, any claim arising from any 
conduct of the Debtors prior to the closing of the Sale, whether known or unknown, whether 
due or to become due, whether accrued, absolute, contingent or otherwise, so long as such 
claim arises out of or relates to events occurring prior to the closing of the Sale. Accordingly, 
as a result of the Sale, Buyer will not be a successor to any of the Debtors by reason of any 
theory of law or equity, and Buyer will have no liability, except as expressly provided in the 
APA, for any liens, claims, encumbrances and other interests against or in any of the Debtors 
under any theory of law, including successor liability theories. 

Hearing 

A hearing to approve and authorize the sale of the VTS Assets to Buyer (the “Hearing”) 
will be held before the Court on or about June 9, 2021 at [  ] (prevailing Eastern Time) or 
such other date as determined by the Court. Further information regarding the conduct of the 
Hearing, including whether the Court will conduct the Hearing by phone and/or video, will be filed 
on the docket in the above-captioned Chapter 11 Cases with the agenda for the Hearing. 

Additional Information 

Copies of the Sale Motion and all other documents filed with the Court, are available free 
of charge on the Debtors’ case information website, located at cases.primeclerk.com/Mallinckrodt, 
or can be requested by calling the Debtors’ claims and noticing agent, Prime Clerk LLC, at 
877.467.1570 (Toll-Free) or 347.817.4093 (International). 

* * * * *

Case 20-12522-JTD    Doc 2433-3    Filed 05/19/21    Page 4 of 5



4 
US-DOCS\124092220.2
RLF1 25340139v.1 

Dated: May 19, 2021 

/s/ Amanda R. Steele  
RICHARDS, LAYTON & FINGER, P.A. 
Mark D. Collins (No. 2981) 
Michael J. Merchant (No. 3854) 
Amanda R. Steele (No. 5530) 
Brendan J. Schlauch (No. 6115) 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile: (302) 651-7701
Email:  collins@rlf.com 

merchant@rlf.com 
steele@rlf.com 
schlauch@rlf.com 

- and -

George A. Davis  
George Klidonas  
Andrew Sorkin  
Anupama Yerramalli  
LATHAM & WATKINS LLP 
1271 Avenue of the Americas 
New York, New York 10020 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:  george.davis@lw.com 
 george.klidonas@lw.com 
 andrew.sorkin@lw.com 
 anu.yerramalli@lw.com 

- and -

Jeffrey E. Bjork  
LATHAM & WATKINS LLP 
355 South Grand Avenue, Suite 100 
Los Angeles, California 90071 
Telephone: (213) 485-1234 
Facsimile: (213) 891-8763 
Email:  jeff.bjork@lw.com 

- and -

Jason B. Gott  
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   jason.gott@lw.com 

Counsel for the Debtors and Debtor in Possession 
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Exhibit C 

Cure Notice 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

--------------------------------------------------------- 
 
In re: 
 
MALLINCKRODT PLC, et al.,1 
 
     Debtors. 
--------------------------------------------------------- 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 20-12522 (JTD) 
 
(Jointly Administered) 
 
 

NOTICE OF POSSIBLE ASSUMPTION AND ASSIGNMENT  
OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

PLEASE TAKE NOTICE that, on October 12, 2020 (the “Petition Date”), the above-
captioned debtors-in-possession (collectively, the “Debtors”) filed a voluntary petition for relief 
under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United 
States Bankruptcy Court for the District of Delaware (the “Court”), commencing the above-
captioned chapter 11 cases (the “Chapter 11 Cases”). 

PLEASE TAKE FURTHER NOTICE that, on May 19, 2021, the Debtors filed a motion 
[D.I. [  ]] (the “Sale Motion”)2 seeking entry of an order (the “Sale Order”) (i) authorizing the 
Debtors to enter into and perform under an asset purchase agreement (the “APA”) between Vtesse 
LLC (“Vtesse”) to MANDOS LLC (and Beren Therapeutics P.B.C. solely for purposes of Section 
9.12(b) of the VTS APA) (the “Buyer”), substantially in the form attached as Exhibit A to the 
Sale Order, to sell (the “Sale”) substantially all of the assets of Vtesse (the “VTS Assets”) to Buyer 
free and clear of all liens, claims, interests, and encumbrances as set forth in the APA, and to 
assume and assign to Buyer certain contracts and/or leases, and (ii) granting related relief. 

 PLEASE TAKE FURTHER NOTICE that, upon the closing of the Sale, the Debtors 
intend to assume and assign to Buyer certain executory contracts and unexpired leases 
(the “Assumed Contracts”).  A schedule listing the contracts and leases that may be assumed and 
assigned as part of the Sale is attached hereto as Exhibit 1 (the “Assumed Contract Schedule”) 
and may also be viewed free of charge on the Debtors’ case information website, located at 
https://cases.primeclerk.com/Mallinckrodt, or can be requested by calling the Debtors’ claims and 
noticing agent, Prime Clerk, LLC, at (877) 457-1570 (Toll-Free) or (347) 817-4093 (International).   

                                                 
1  A complete list of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ claims 

and noticing agent at http://restructuring.primeclerk.com/Mallinckrodt. The debtors’ mailing address is 675 
McDonnell Blvd., Hazelwood, Missouri 63042. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Sale Motion or 
the APA, as applicable. 
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 PLEASE TAKE FURTHER NOTICE that the Cure Costs the Debtors believe are owed 
to each counterparty, if any, for the potential assumption and assignment of such contracts and 
leases are also set forth on the Assumed Contract Schedule.  The Cure Costs listed on the Assumed 
Contract Schedule represents all liabilities of any nature of the Debtors owed to each counterparty 
arising on account of such contract or lease prior to the closing of the Sale or other applicable 
effective date of the assumption and assignment of such contract or lease, whether known or 
unknown, whether due or to become due, whether accrued, absolute, contingent or otherwise, so 
long as such liabilities arise out of or relate to events occurring prior to the closing of the Sale or 
other applicable effective date of the assumption and assignment of such contract or lease. 

 YOU ARE RECEIVING THIS NOTICE BECAUSE YOU HAVE BEEN 
IDENTIFIED AS A COUNTERPARTY TO A CONTRACT OR LEASE THAT MAY BE 
ASSUMED AND ASSIGNED AS PART OF THE SALE.  The presence of a contract or lease 
listed on Exhibit 1 attached hereto does not constitute an admission that such contract or lease 
is an executory contract or unexpired lease or that such contract or lease will be assumed and 
assigned as part of the Sale.  The Debtors reserve all of their rights, claims and causes of action 
with respect to the contracts and leases, and any cure costs attendant thereto, listed on Exhibit 1 
attached hereto. 

 Notwithstanding anything herein, the mere listing of any Assigned Contract on the Cure 
Notice does not require or guarantee that such Assigned Contract will be assumed by the Debtors 
and/or assigned to the Buyer at any time, and all rights of the Debtors and the Buyer with respect 
to such Assigned Contracts are reserved. Moreover, the Debtors explicitly reserve their rights, in 
their reasonable discretion, to seek to reject or assume each Assigned Contract pursuant to section 
365(a) of the Bankruptcy Code and in accordance with the procedures allowing the Debtors and/or 
the Buyer, as applicable, to designate any Assigned Contract as either rejected or assumed on a 
post-closing basis. 

 Nothing herein (i) alters in any way the prepetition nature of the Assigned Contracts or the 
validity, priority, or amount of any claims of a counterparty to any Assigned Contract against the 
Debtors that may arise under such Assigned Contract, (ii) creates a postpetition contract or 
agreement, or (iii) elevates to administrative expense priority any claims of a counterparty to any 
Assigned Contract against Debtors that may arise under such Assigned Contract. 

Filing Objections 

 Objections to the proposed assumption and assignment of a contract or lease on any basis, 
including any objection relating to Cure Costs or adequate assurance of Buyer’s future ability to 
perform, must (i)(1) be in writing; (2) state the basis for such objection; and (3) if such objection 
is to the Cure Cost, state with specificity what Cure Cost the counterparty believes is required (in 
all cases, with appropriate documentation in support thereof) provided, however, that to the extent 
any Cure Cost was previously noticed to a counterparty pursuant to an earlier objection deadline 
in connection with the Sale and the counterparty did not object or otherwise reserve rights in 
advance of such objection deadline, the counterparty shall be barred from raising an objection to 
the Cure Cost and (ii) be filed with the Court and served no later than June 2, 2021 at [  ] 
(Prevailing Eastern Time) on the following parties (the “Objection Notice Parties”): (i) 
Mallinckrodt plc, 675 McDonnell Blvd., Hazelwood, Missouri 63042 (Attn: Stephanie D. Miller 
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(corporate.secretary@mnk.com); (ii) counsel to the Debtors, (a) Latham & Watkins LLP, 1271 
Avenue of the Americas, New York, NY 10020 Attn: Anupama Yerramalli 
(anu.yerramalli@lw.com) and Evan E. H. Schladow (evan.schladow@lw.com) and (b) Richards, 
Layton & Finger, P.A., One Rodney Square, 920 North King Street, Wilmington, DE 19801, Attn: 
Michael Merchant (merchant@rlf.com) and Amanda Steele (steele@rlf.com); (iii) counsel for the 
ad hoc group of holders of the Debtors’ unsecured notes, (a) Paul, Weiss, Rifkind, Wharton & 
Garrison LLP, 1285 Avenue of the Americas, New York, New York 10019 (Attn: Andrew N. 
Rosenberg (arosenberg@paulweiss.com), Alice Belisle Eaton (aeaton@paulweiss.com), Claudia 
R. Tobler (ctobler@paulweiss.com), and Neal Paul Donnelly (ndonnelly@paulweiss.com)) and 
(b) Landis Rath & Cobb LLP, 919 Market Street, Suite 1800, Wilmington, Delaware 19801 (Attn: 
Richard S. Cobb (cobb@lrclaw.com)); (iv) counsel for the ad hoc group of first lien term lenders, 
Gibson, Dunn & Crutcher LLP, 200 Park Avenue, New York, New York, 10166-0193 (Attn: Scott 
J. Greenberg (sgreenberg@gibsondunn.com) and Michael J. Cohen (mcohen@gibsondunn.com); 
(v) counsel for the multi-state governmental entities group, (a) Caplin & Drysdale, Chartered, One 
Thomas Circle, NW, Suite 1100, Washington, D.C. 20005 (Attn: Kevin C. Maclay 
(kmaclay@capdale.com) and Todd E. Phillips (tphillips@capdale.com)) and (b) Seitz, Van Ogtrop 
& Green, P.A., 222 Delaware Avenue, Suite 1500, Wilmington, Delaware 19899 (Attn: James S. 
Green, Jr. (jsgreen@svglaw.com)) (vi) counsel to the ad hoc committee of governmental entities 
holding opioid claims, (a) Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the Americas, 
New York, New York 10036 (Attn: Daniel M. Eggermann (deggermann@kramerlevin.com) and 
Megan Wasson (mwasson@kramerlevin.com)) and (b) Morris James LLP, 500 Delaware Avenue, 
Suite 1500, Wilmington, Delaware 19801 (Attn: Jeffrey Waxman (jwaxman@morrisjames.com)); 
(vii) counsel to the administrative agent under the Debtors’ existing credit agreement, (a) White & 
Case LLP, 1221 Avenue of the Americas, New York, New York 10020 (Attn: Michele J. Meises 
(michele.meises@whitecase.com)) and (b) Fox Rothschild LLP, 919 N. Market St., Suite 300, 
P.O. Box 2323, Wilmington, Delaware 19899 (Attn: Jeffrey M. Schlerf 
(jschlerf@foxrothschild.com)); (viii) counsel to the FCR, Young Conaway Stargatt & Taylor, 
LLP, 1000 North King Street, Wilmington, Delaware 19801 (Attn: James L. Patton, Jr. 
(jpatton@ycst.com)); (ix) counsel to the official committee of unsecured creditors (a) Cooley LLP, 
55 Hudson Yards, New York, New York 10001 (Attn: Cathy Hershcopf 
(chershcopf@cooley.com)), Cooley LLP, 1299 Pennsylvania Avenue, NW, Suite 700, 
Washington, D.C. 20004 (Attn: Cullen D. Speckhart (cspeckhart@cooley.com)), and (b) Robinson 
& Cole LLP, 1201 N. Market Street, Suite 1406, Wilmington, Delaware 19801 (Attn: Natalie D. 
Ramsey (nramsey@rc.com) and Jamie L. Edmonson (jedmonson@rc.com)); (x) counsel to the 
official committee of opioid claimants (a) Akin Gump Strauss Hauer & Feld LLP, One Bryant 
Park, New York, New York 10036 (Attn: Arik Preis (apreis@akingump.com), Mitchell P. Hurley 
(mhurley@akingump.com) and Sara L. Brauner (sbrauner@akingump.com)), and (b) Cole Schotz 
P.C., 500 Delaware Avenue, Suite 1410, Wilmington, Delaware 19801 (Attn: Justin R. Alberto 
(jalberto@coleschotz.com) and Seth Van Aalten (svanaalten@coleschotz.com)); and (xi) the 
United States Trustee for the District of Delaware, 844 King Street, Suite 2207, Wilmington, 
Delaware 19801 (Attn: Jane M. Leamy (Jane.M.Leamy@usdoj.gov)). 
 
 The Court will hear and determine any objections to the assumption and assignment of the 
Purchased Contracts at a hearing on June 9, 2021 at [  ] (prevailing Eastern Time) or such 
other date as determined by the Court before the Honorable John T. Dorsey at the United States 
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Bankruptcy Court for the District of Delaware, 824 North Market Street, 5th Floor, Courtroom 
No. 5, Wilmington, Delaware 19801. 

 Any objection to the proposed assumption and assignment of an Assigned Contract or 
related Cure Costs that otherwise complies with these procedures yet remains unresolved as of the 
commencement of the Sale Hearing, shall be heard at a later date as may be fixed by the Court. 

Consequences of Failing to Timely Assert an Objection 

 UNLESS YOU FILE AN OBJECTION TO THE CURE COST AND/OR THE 
ASSUMPTION OR ASSIGNMENT OF YOUR CONTRACT OR LEASE IN 
ACCORDANCE WITH THE INSTRUCTIONS AND DEADLINES SET FORTH HEREIN, 
YOU SHALL BE (A) BARRED FROM OBJECTING TO THE CURE COST SET FORTH 
ON EXHIBIT 1, (B) ESTOPPED FROM ASSERTING OR CLAIMING ANY CURE COST 
AGAINST THE DEBTORS OR BUYER THAT IS GREATER THAN THE CURE COST 
SET FORTH ON EXHIBIT 1 AND (C) DEEMED TO HAVE CONSENTED TO THE 
ASSUMPTION AND/OR ASSIGNMENT OF YOUR CONTRACT OR LEASE. 

 NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE 
FOREGOING, IF YOU HAVE PREVIOUSLY RECEIVED NOTICE OF YOUR CURE 
COST AMOUNT PURSUANT TO A PRIOR NOTICE AND HAVE NOT OBJECTED OR 
OTHERWISE RESERVED YOUR RIGHTS BY THE APPLICABLE OBJECTION 
DEADLINE, YOU ARE DEEMED TO HAVE CONSENTED TO THE CURE COST AND 
MAY ONLY OBJECT TO THE ASSUMPTION OR ASSIGNMENT OF YOUR 
CONTRACT OR LEASE. 

Obtaining Additional Information 

 Copies of the Sale Motion and all other documents filed with the Court are available free 
of charge on the Debtors’ case information website, located at 
https://cases.primeclerk.com/Mallinckrodt, or can be requested by calling the Debtors’ claims and 
noticing agent, Prime Clerk, LLC, at (877) 457-1570 (Toll-Free) or (347) 817-4093 (International). 

 

* * * * * 
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Dated: May 19, 2021 

/s/ Amanda R. Steele  
RICHARDS, LAYTON & FINGER, P.A. 
Mark D. Collins (No. 2981) 
Michael J. Merchant (No. 3854) 
Amanda R. Steele (No. 5530) 
Brendan J. Schlauch (No. 6115) 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile: (302) 651-7701
Email:  collins@rlf.com 

merchant@rlf.com 
steele@rlf.com 
schlauch@rlf.com 

- and -

George A. Davis  
George Klidonas  
Andrew Sorkin  
Anupama Yerramalli  
LATHAM & WATKINS LLP 
1271 Avenue of the Americas 
New York, New York 10020 
Telephone:  (212) 906-1200 
Facsimile:   (212) 751-4864 
Email:  george.davis@lw.com 
 george.klidonas@lw.com 
 andrew.sorkin@lw.com 
 anu.yerramalli@lw.com 

- and -

Jeffrey E. Bjork  
LATHAM & WATKINS LLP 
355 South Grand Avenue, Suite 100 
Los Angeles, California 90071 
Telephone: (213) 485-1234 
Facsimile: (213) 891-8763 
Email:  jeff.bjork@lw.com 

- and -

Jason B. Gott  
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, Illinois 60611 
Telephone:  (312) 876-7700 
Facsimile:   (312) 993-9767 
Email:   jason.gott@lw.com 

Counsel for the Debtors and Debtor in Possession 
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EXHIBIT 1 

Assumed Contract Schedule 

Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

1 AAIPharma 
Services Corp. 

2320 Scientific Park Drive, 
Wilmington, NC 28405 
Fax: 910.815.2340 

Legal 
Department 

Master 
Services 
Agreement, 
dated as of 
March 11, 
2016, by and 
between 
Vtesse, Inc and 
Alcami 
Corporation 
f/k/a 
AAIPharma 
Services Corp. 

$119,947.31 

2 WEP Clinical 951 Aviation Parkway, Suite 
200, Morrisville, NC 27560 

Jas Singh Khera, 
Managing 
Director 

Clinical 
Research 
Organization 
Master Service 
Agreement, 
dated as of 
August 20, 
2019, by and 
between 
Mallinckrodt 
ARD LLC and 
WE Pharma 
Inc. 

$7,045.00 

3 NICHD c/o 
NCI 
Technology 
Transfer 
Center 

9609 Medical Center Drive, 
Rm 1E530, MSC 9702 
Bethesda, MD 20892-9702 
hubbsa@mail.nih.gov 
240.276.5530 

N/A Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 
Research, 
dated as of 
December 10, 
2014, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 

$0 
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RLF1 25340138v.1 

Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

4 NCATS, NIH 9800 Medical Center Drive, 
Rm B311 Rockville, MD 
20850 
portilll@mail.nih.gov 
'I'el: 1-301-217-2589 
Fax: l-341-217-5736 

Lili Portilla. 
Director, Office 
of Strategic 
Alliances 

Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 
Research, 
dated as of 
December 10, 
2014, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

$0 

5 NIH Office of 
Technology 
Transfer 

6011 Executive Boulevard, 
Suite 325 
Rockville, Maryland 20852-
3804 
Tel: 301-496-7057 
Fax: 301-402-0220 

Division 
Director, 
Division of 
Technology 
Development and 
Transfer 

Cooperative 
Research and 
Development 
Agreement for 
Intramural-
PHS Clinical 
Research, 
dated as of 
December 10, 
2014, by and 

$0 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 
and National 
Center for 
Advancing 
Translational 
Sciences and 
Vtesse, Inc., as 
amended 

6 Technology 
Transfer 
Center 
NICHD C/O 
NCI 
Technology 
Transfer 
Center 

9609 Medical Center Drive 
Bethesda, MD 20892-9702 
MSC 9702 
NICHD_TDC@mail.nih.gov 
Hubbsa@mail.nih.gov 

NCI Technology 
Transfer Center 

Cooperative 
Research and 
Development 
Agreement, 
dated as of 
March 29, 
2019, by and 
between the 
U.S. 
Department of 
Health and 
Human 
Services, as 
represented by 
Eunice 
Kennedy 
Shriver 
National 
Institute of 
Child Health 
and Human 
Development 
and Vtesse, 
Inc. 

$0 

7 Office of 
Technology 
Transfer, 
National 
Institutes of 
Health 

6011 Executive Boulevard, 
Suite 325, Rockville, 
Maryland 20852-3804 

Chief, 
Monitoring & 
Enforcement 
Branch, Office of 
Technology 
Transfer, 

The National 
Institutes of 
Health Patent 
License 
Agreement – 
Exclusive, 

$0 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

National 
Institutes of 
Health 

dated as of 
December 10, 
2014, by and 
between The 
National 
Institutes of 
Health and 
Vtesse, Inc. 

8 Rush 
University 
Medical 
Center 

1725 West Harrison Street, 
Suite 718, Chicago, IL 60612 
Tel: 913.942.4036 
Fax: 312.942.4168 

Elizabeth Berry-
Kravis MD PhD, 
Professor of 
Pediatrics, 
Neurological 
Sciences, 
Biochemistry 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 
University 
Medical Center 

$0 

9 Rush 
University 
Medical 
Center Office 
of Research 
Affairs 

707 S. Wood St., Annex LL, 
Chicago, IL 60612 
Fax: 312.942.2874 

Chief Research 
Administrator, 
Rush University 
Medical Center, 
Office of 
Research Affairs 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 
University 
Medical Center 

$0 

10 Rush 
University 
Medical 
Center, Office 
of Legal 
Affairs 

1800 West Van Buren Street, 
Suite 301, Chicago, IL 60612 
Fax: 312.942.4233 

General Counsel, 
Rush University 
Medical Center, 
Office of Legal 
Affairs 

Research 
Support 
Agreement, 
dated as of 
September 20, 
2016, by and 
between 
Vtesse, Inc. 
and Rush 
University 
Medical Center 

$0 

11 Covance 
Central 
Laboratory 
Services SP 

8211 SciCor Drive 
Indianapolis, IN 46214 

Legal Services Laboratory 
Services 
Agreement, 
dated as of June 
17, 2015, by 
and among 
Vtesse, Inc., 
Covance 
Central 
Laboratory 
Services SA 

$56,427.03 
(combined 
with #12, 
below) 
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Number Counterparty 
Name 

Address Contact Person Contract Cure 
Payment 
Obligation 

and Covance 
Central 
Laboratory 
Services LP 

12 Covance 
Central 
Laboratory 
Services SA 

7, rue Moise Marcinhes 
Meyrin, Geneva, Switzerland, 
1217 

Legal Services Laboratory 
Services 
Agreement, 
dated as of June 
17, 2015, by 
and among 
Vtesse, Inc., 
Covance 
Central 
Laboratory 
Services SA 
and Covance 
Central 
Laboratory 
Services LP 

$56,427.03 
(combined 
with #11, 
above) 

13 WE Pharma 
Inc. 

951 Aviation Parkway, Suite 
200, Morrisville, NC 27560 

Jas Singh Khera Master 
Services 
Agreement, 
dated as of July 
8, 2016, by and 
between 
Vtesse, Inc. 
and WE 
Pharma Inc., as 
amended 

$153,605.46 

  Total Assigned $337,024.80 
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	Project Adana - Asset Purchase Agreement (Buyer Executed 5.14.21).PDF
	Article 1  DEFINITIONS
	1.1 “001 Clinical Trial” has the meaning set forth in Section 1.99.
	1.2 “301 Clinical Trial” has the meaning set forth in Section 1.99.
	1.3 “302 Clinical Trial” has the meaning set forth in Section 1.99.
	1.4 “Acquisition Proposal” has the meaning set forth in Section 8.2(a).
	1.5 “Affiliate” means any person or entity which is controlling, controlled by, or under common control with, directly or indirectly, any other person or entity.  The term “control” (including, with correlative meaning, the terms “controlled by” and “...
	1.6 “Agreement” means this Agreement as executed on the date hereof and as amended or supplemented in accordance with the terms hereof, including all Schedules and Exhibits hereto.
	1.7 “Allocation” has the meaning set forth in Section 2.9.
	1.8 “Allocation Method” has the meaning set forth in Section 2.9.
	1.9 “Ancillary Agreements” means the Bill of Sale, the Assignment and Assumption Agreement, the Patent Assignment, the Trademark and Domain Name Assignment, and the Transition Services Agreement.
	1.10 “Assignment and Assumption Agreement” has the meaning set forth in Section 6.4(c).
	1.11 “Assumed Contracts” means those Contracts set forth on Schedule 1.11.
	1.12 “Assumed Liabilities” means the following:
	(a) the payment of Cure Payments pursuant to Section 5.10,
	(b) all Liabilities incurred by or on behalf of Buyer or its Affiliates with respect to the Business, the Product or any of the Purchased Assets solely arising on or after the Closing,
	(c) any and all Liabilities and obligations of Seller or any of its Affiliates under the Assumed Contracts to the extent not arising out of or accruing as a result of a breach by Seller or any of its Affiliates under an Assumed Contract, and
	(d) any Liabilities and obligations of Seller or any of its Affiliates with respect to the Business, the Product or any of the Purchased Assets arising on or after the Closing; provided, however, that in no event shall the Assumed Liabilities include ...

	1.13 “Bankruptcy Cases” means the cases commenced under Chapter 11 of the Bankruptcy Code in the Bankruptcy Court by the Seller or its Affiliates.
	1.14 “Bankruptcy Code” means Title 11 of the United States Code.
	1.15 “Bankruptcy Court” means the United States Bankruptcy Court for the District of Delaware or such other court having competent jurisdiction over the Bankruptcy Case.
	1.16 “Bill of Sale” has the meaning set forth in Section 6.4(b).
	1.17 “Biological Materials” means any tissues, cells, cell lines, engineered cell lines, organisms, proteins, modified proteins, blood samples, genetic material, antibodies and other biological substances and materials that relate exclusively to the P...
	1.18 “Books and Records” means all files, documents, instruments, papers, books and records, in each case to the extent relating exclusively to the Product, the Business, or the Biological Materials, that are in existence as of the Closing Date and th...
	1.19 “Business” means the activities of developing the Product for the treatment of Niemann-Pick Disease, Type C, as conducted by the Seller and its Affiliates on or prior to the date hereof, including such activities as may change in connection with ...
	1.20 “Business Copyrights” means any and all Copyrights throughout the world, whether or not registered, in any tangible works of expression that are owned (or purported to be owned) or in-licensed by the Seller or any of its Affiliates and used or he...
	1.21 “Business Day” means any day which is not a Saturday, Sunday or a legal holiday in the State of New York, United States of America.
	1.22 “Business Domain Registrations” means the registrations for the domain names listed on Schedule 1.22, together with any goodwill associated with such domain names.
	1.23 “Business Intellectual Property” means the Business Copyrights, Business Domain Registrations, Business Know-How, Business Patent Rights, and Business Trademark Rights.
	1.24 “Business Intellectual Property License Agreements” means those Assumed Contracts under which any Business Intellectual Property is in-licensed by the Seller or any of its Affiliates.
	1.25 “Business Know-How” means any and all Know-How throughout the world owned (or purported to be owned) or in-licensed by the Seller or any of its Affiliates and used or held for use exclusively in connection with the Business, but excluding the Bus...
	1.26 “Business Patent Rights” means the patents and patent applications listed on Schedule 1.26 and all other Patents throughout the world owned (or purported to be owned) or in-licensed by the Seller or any of its Affiliates and used or held for use...
	1.27 “Business Trademark Rights” means the Trademarks listed on Schedule 1.27.
	1.28 “Buyer” has the meaning set forth in the preamble.
	1.29 “Buyer Guarantee” has the meaning set forth in Section 9.12(b).
	1.30 “Buyer Parent” has the meaning set forth in the preamble.
	1.31 “Buyer Representative” has the meaning set forth in Section 2.6(b)(ii)(C).
	1.32 “Clinical Trials” means the Phase 3 Clinical Trials and any prior studies of or clinical trials relating to the Product conducted or sponsored by the Seller or any predecessor or Affiliate of the Seller.
	1.33 “Closing” means the consummation of the transactions contemplated by this Agreement, as provided for in Section 2.4.
	1.34 “Closing Date” means a date on which the Closing occurs, which shall be the date that is the later of (a) five (5) Business Days after the satisfaction of all conditions precedent hereto as set forth in Article 6 and Article 7 hereto (other tha...
	1.35 “Closing Payment” has the meaning set forth in Section 2.5.
	1.36 “Code” means the United States Internal Revenue Code of 1986, as amended, and the regulations thereunder.
	1.37 “Committees” means the Official Committee of Unsecured Creditors and the Official Committee of Opioid Related Claimants appointed in the Bankruptcy Cases.
	1.38 “Competing Bidder” has the meaning set forth in Section 8.2(b).
	1.39 “Competing Product” has the meaning set forth in Section 2.6(b)(v)(B).
	1.40 “Competitive Bidding Process” has the meaning set forth in Section 8.2(b).
	1.41 “Confidentiality Agreement” has the meaning set forth in Section 5.4(a).
	1.42 “Contracts” means all contracts, leases, deeds, mortgages, licenses, instruments, notes, commitments, undertakings, indentures, joint ventures and all other agreements, commitments and legally binding arrangements, whether written or oral.
	1.43 “Copyrights” has the meaning set forth in Section 1.72.
	1.44 “Covers” or “Covering” means with reference to a Patent, that, but for a license granted to a person under, or ownership of, such patent, the manufacture, use, sale, offer for sale, or importation of such Product by such person would infringe a V...
	1.45 “Cure Payments” means the amount required to be paid with respect to each Assumed Contract to cure all defaults under such Assumed Contract to the extent required by Section 365 of the Bankruptcy Code or the Bankruptcy Court and to otherwise sati...
	1.46 “Cure Payments Cap” means all Cure Payments up to an aggregate amount of four hundred thousand Dollars ($400,000.00).
	1.47 “Deemed Proceeds” means an amount equal to the publicly disclosed average sales price of the then five (5) most recently sold third party Vouchers that were publicly disclosed as of the date of the notification to the Seller provided in Section ...
	1.48 “Disclosure Schedules” means the disclosures to be delivered by the Seller on the date hereof.
	1.49 “Disputed Amount Contract” has the meaning set forth in Section 2.11(c).
	1.50 “Dollars” or “$” means lawful money of the United States of America.
	1.51 “EAP” means the ongoing expanded access programs for the Product in the treatment of Niemann-Pick Disease, Type C.
	1.52 “Earn-Out Consideration” has the meaning set forth in Section 2.6(b)(i).
	1.53 “Earn-Out Term” means, on a country-by-country and Product-by-Product basis, the period commencing on the Closing Date continuing until the later of (a) the date upon which there is no Valid Claim of a Purchased Patent or NIH Patent that Covers t...
	1.54 “Effective Time” means the effective time of the Closing, which shall be deemed to be 11:59 p.m., U.S. Central Time, on the Closing Date.
	1.55 “EMA” means the European Medicines Agency.
	1.56 “Encumbrances” means mortgages, liens, charges, claims, security interests, easements or other encumbrances.
	1.57 “Excluded Assets” means all assets and properties of Seller and its Affiliates except the Purchased Assets.  The Excluded Assets shall include at least the following, without limitation:
	(a) the Seller Marks,
	(b) accounts receivable, pre-paid expenses, rights to receive refunds, and any cash or cash equivalents of the Seller or any of its Affiliates,
	(c) Tax Returns and work papers of the Seller or its Affiliates,
	(d) any rights of Seller or any of its Affiliates to Tax refunds, Tax deposits or estimated payments, and any other Tax assets of Seller or its Affiliates,
	(e) any real property or leasehold (together with all fixtures and fittings related to any property), physical plant, machinery, equipment, supplies, motor vehicles or laboratory or office equipment of the Seller or any of its Affiliates,
	(f) all avoidance, recovery, and subordination claims or causes of action of Seller under Sections 544 through 553 of the Bankruptcy Code or under applicable Law,
	(g) any rights under the Seller’s or its Affiliates’ insurance policies or self-insurance, and
	(h) any books and records of the Seller’s or its Affiliates’ that are not Books and Records.

	1.58 “Excluded Liabilities” means any Liabilities or obligations of the Seller or any of its Affiliates other than the Assumed Liabilities, including, without limitation, (a) those Liabilities set forth on Schedule 1.58, (b) any Liabilities or obliga...
	1.59 “Excluded Tax Liabilities” means, without duplication, all Liabilities for (a) Taxes to the extent arising out of, in respect of or relating to the Business or the Purchased Assets for Pre-Closing Periods, (b) to the extent not described under th...
	1.60 “FDA” means the United States Food and Drug Administration and any successor agency thereto.
	1.61  “FDA Approval” means the approval by FDA of an NDA or other authorization to commercialize a pharmaceutical product in the United States.
	1.62  “FDCA” means the Federal Food, Drug, and Cosmetic Act, as amended from time to time.
	1.63 “Final Order” means an order or judgment of the Bankruptcy Court (or any other court of competent jurisdiction) entered by the clerk of the Bankruptcy Court (or such other court) on the docket in the Bankruptcy Case (or the docket of such other c...
	1.64 “GAAP” means U.S. generally accepted accounting principles.
	1.65 “Good Manufacturing Practice” has the meaning set forth in Section 3.10(e).
	1.66 “Governmental Authority” means any instrumentality, subdivision, court, administrative agency, department, commission, official or other authority of any country, state, province, municipality or other governmental or political subdivision, or an...
	1.67 “Healthcare Laws” has the meaning set forth in Section 3.9.
	1.68 “HIPAA” has the meaning set forth in Section 3.9.
	1.69 “HITECH Act” has the meaning set forth in Section 3.9.
	1.70 “Income Taxes” means Taxes based on or measured by taxable income, net income, profit or a similar standard (excluding any Tax based on gross receipts).
	1.71 “IND” means an investigational new drug application submitted to FDA pursuant to U.S. 21 C.F.R. Part 312, including any amendments thereto, and any comparable filing(s) with a Governmental Authority outside of the U.S. for the purpose of obtainin...
	1.72 “Intellectual Property” means (a) patents and patent applications, together with all divisionals, continuations, continuations-in-part, reissues, and reexaminations thereof (collectively, “Patents”), (b) trademarks, service marks, logos, trade dr...
	1.73 “IRS” means the United States Internal Revenue Service.
	1.74 “Key Region Approval Milestone” has the meaning set forth in Section 2.6(a)(ii).
	1.75 “Key Region Approval Milestone Payment” has the meaning set forth in Section 2.6(a)(ii).
	1.76 “Key Regions” means (i) any country in the jurisdiction of the EMA or (ii) Japan.
	1.77 “Know-How” means trade secrets, formulas, inventions, improvements, ideas, know-how, manufacturing and production processes and techniques, and other confidential and proprietary information.
	1.78 “Law” means any statute, law, ordinance, decree, order, injunction, rule, directive, or regulation of any Governmental Authority, and includes rules and regulations of any Regulatory Authority compliance with which is required by law, as they may...
	1.79 “Liability” means any liability (whether known or unknown, asserted or unasserted, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, and due or to become due).
	1.80 “Material Adverse Effect” means any change, effect, development or event that, individually or in the aggregate, (a) has had or would reasonably be expected to have a material adverse effect on condition (financial or otherwise) or results of ope...
	1.81 “Material Contract” has the meaning set forth in Section 3.6(a).
	1.82 “Milestone Event” has the meaning set forth in Section 2.6(a).
	1.83 “Milestone Payment” has the meaning set forth in Section 2.6(a).
	1.84 “NDA” means a New Drug Application submitted to FDA under section 505(b) of the FDCA.
	1.85 “Net Sales” means the gross amounts invoiced for worldwide sales of a Product by the Selling Party to a non-Affiliate of the Buyer, less the following deductions, without duplication, in each case to the extent specifically related to the Product...
	(a) trade, cash and quantity discounts and retroactive price reductions;
	(b) tariffs, duties, excises and Taxes on sales to the extent imposed upon and paid directly with respect to such sales (but excluding Income Taxes);
	(c) freight, insurance, packing costs and other transportation charges specifically relating to the sale and separately stated in the invoice therefor;
	(d) invoiced amounts that are written off as uncollectible, provided that if such amounts are subsequently collected, such amounts shall again be included in Net Sales;
	(e) amounts repaid or credits or allowances taken by reason of damaged goods, rejections, defects, expired dating, recalls or returns or because of retroactive price reductions or billing errors;
	(f) Taxes on sales or delivery (excluding Income Taxes); and
	(g) chargeback payments, rebates, credits and discounts mandated by or granted to: (i) managed healthcare organizations, (ii) federal, state or provincial or local governments or other agencies, (iii) purchasers or reimbursers or (iv) trade customers,...

	1.86 “Niemann-Pick Disease, Type C” means the rare autosomal recessive lysosomal storage disease that results from a genetic mutation in the NPC1 or NPC2 protein, resulting in an accumulation of cholesterol and other lipids in the lysosome.
	1.87 “NIH License” means the National Institutes of Health Patent License Agreement – Exclusive, dated as of December 10, 2014, by and between The National Institutes of Health and Vtesse, Inc.
	1.88 “NIH Patent” means any Business Patent Right licensed to the Seller or its Affiliates under the NIH License.
	1.89 “Ordinary Course” means, with respect to the Business, the ordinary course of development and commercial operations customarily engaged in by the Business or any portion or geographic segment of the Business, provided, that all Permitted Actions ...
	1.90 “Orphan Drug Exclusivity” means the orphan drug regulatory exclusivity to which qualifying drug products are entitled following marketing approval thereof in a given country, which extends for a period of (a) seven (7) years in the United States,...
	1.91 “Party” means the Seller or the Buyer, and “Parties” means both of them.
	1.92 “Past Practice” means, as to any Party, its past practices, accounting methods, elections and conventions.
	1.93 “Patent” has the meaning set forth in Section 1.72.
	1.94 “Permitted Actions” means any actions taken in connection with (a) the shut-down of the development and commercial operations of the Business or (b) the Bankruptcy Case.
	1.95 “Permitted Encumbrances” means, collectively, (a) liens for Taxes, fees, levies, duties, assessments or other charges of any kind imposed by any Governmental Authority that are not yet delinquent, (b) liens for mechanics, materialmen, laborers, e...
	1.96 “Personal Information” means data or information in any medium that (a) relates to an identifiable natural person or that is otherwise personal data, protected health information, or other data regulated under applicable Laws relating to privacy,...
	1.97 “Petition” means the voluntary petition or petitions under Chapter 11 of the Bankruptcy Code filed by the Seller or its Affiliates with the Bankruptcy Court.
	1.98 “Petition Date” means October 12, 2020.
	1.99 “Phase 3 Clinical Trials” means the on-going studies of the Primary Product with ClinicalTrials.gov identifiers (a) NCT02534844 Study VTS301 (the “301 Clinical Trial”) and Study VTS-270-302 (the “302 Clinical Trial”) and (b) NCT03643562 (Study VT...
	1.100 “Post-Closing Periods” means any taxable period (or portion thereof) beginning after the Closing Date.
	1.101 “Pre-Closing Periods” means any taxable period (or portion thereof) ending on or prior to the Closing Date.
	1.102 “Primary Product” has the meaning set forth in the definition of “Product” in this Agreement.
	1.103 “Priority Review Voucher Payment” has the meaning set forth in Section 2.6(c)(ii).
	1.104 “Proceeding” or “Proceedings” mean any civil, criminal or administrative action, demand, suit, hearing, investigation or other proceeding by, before or with any Governmental Authority or any arbitration proceeding.
	1.105 “Product” means (a) a product for the treatment of Niemann-Pick Disease, Type C, the manufacture, use, sale, offer for sale or importation of which is Covered by a Valid Claim of a Purchased Patent or that includes the active moiety to which a P...
	1.106 “Product Data” means all toxicology, preclinical, clinical, chemistry, manufacturing and control, testing, sourcing, safety, and other information, reports, files, records, correspondence with Regulatory Authorities, dossiers and data relating e...
	1.107 “Product Inventory” means all inventory of Product or components thereof and any other inventory used, useful or held for use in connection with the Business in Seller’s or its Affiliates’ possession or control as of the date hereof; provided th...
	1.108 “Product Line Sale” means a sale, transfer, assignment or license to any third party who is not an Affiliate of the Buyer, that includes all or substantially all of the rights covering the Product (including Regulatory Approvals and Purchased In...
	1.109 “Product Regulatory Applications” means the Regulatory Applications for the Product that are listed on Schedule 1.109.
	1.110 “Property Tax Return” means any Tax Return required to be filed with respect to Property Taxes.
	1.111 “Property Taxes” means all real estate, ad valorem, personal property and any other similar Taxes imposed by any Governmental Authority.
	1.112  “Purchase Price” has the meaning set forth in Section 2.5.
	1.113 “Purchased Assets” means, subject to Section 2.11: (a) the Purchased Intellectual Property, (b) all rights arising under the Assumed Contracts, including all Business Intellectual Property License Agreements, (c) the Product Regulatory Applicat...
	1.114  “Purchased Intellectual Property” means, collectively, the Business Copyrights, Business Domain Registrations, Business Know-How, Business Patent Rights, and the Business Trademark Rights, in each case, that are owned or purported to be owned b...
	1.115 “Purchased Orphan Drug Designation” means an orphan drug designation assigned to Vtesse, Inc. pursuant to the NIH License, described therein by reference numbers 12-3864 and EU/3/13/1124.
	1.116 “Purchased Patents” means the Business Patent Rights within the Purchased Intellectual Property and all divisionals, continuations, continuations-in-part (to the extent claiming priority to or the benefit of a Business Patent Right), reissues, a...
	1.117 “Reasonable Efforts” means, for purposes of Section 2.6 of this Agreement, the carrying out of such obligations in a reasonable manner using such diligent and sustained efforts as are typically used by pharmaceutical companies of the size and ...
	1.118 “Records” has the meaning set forth in Section 5.3.
	1.119 “Regulatory Applications” means INDs, new drug applications, abbreviated new drug applications, marketing applications or submissions, and equivalent foreign registrations, applications and submissions, and all supplements and amendments thereto...
	1.120 “Regulatory Approval” means the technical, medical and scientific licenses, registrations, authorizations and approvals in a country or jurisdiction (other than the United States), supplements and amendments, pre- and post- approvals, pricing ap...
	1.121 “Regulatory Authorities” and “Regulatory Authority” means the FDA or the EMA or any other agency with jurisdiction over the commercialization or manufacturing of drugs or medical devices.
	1.122 “Review Board” has the meaning set forth in Section 3.10(d).
	1.123 “RSA Parties” means the parties to the Restructuring Agreement dated as of October 11, 2020 (Docket No. 128, Exhibit A in the Bankruptcy Cases) (as amended, supplemented or otherwise modified from time to time).
	1.124 “Sale Hearing” means the hearing at which the Bankruptcy Court considers approval of the Sale Order pursuant to Sections 105, 363 and 365 of the Bankruptcy Code.
	1.125 “Sale Motion” means a motion seeking approval of the Bankruptcy court of the transaction(s) contemplated by this Agreement.
	1.126 “Sale Order” means the order of the Bankruptcy Court, in form and substance acceptable to the Buyer, which, among other things, (a) approves, pursuant to Sections 105, 363 and 365 of the Bankruptcy Code, (1) the execution, delivery and performan...
	1.127 “Secondary Product” has the meaning set forth in the definition of “Product” in this Agreement.
	1.128 “Seller” has the meaning set forth in the preamble.
	1.129 “Seller Marks” means the Seller Names and any other trademarks, service marks, or logos used on any, or in connection with the marketing, advertisement, promotion, offer for sale, or sale of, any products sold or offered for sale in connection w...
	1.130 “Seller Names” means the following trademarks, service marks, names and logos of the Seller and all of its Affiliates that are used in connection with the Business but are not part of the Purchased Assets and will not be transferred to the Buyer...
	1.131 “Seller’s Knowledge” means the actual knowledge of those individuals whose names are set forth on Schedule 1.131 and the knowledge such individuals would have after performing a reasonably diligent investigation with respect to the relevant mat...
	1.132 “Selling Party” means the Buyer, any Affiliate of the Buyer, or any licensee, sublicensee or other successor in interest under or to the Buyer’s rights in Purchased Intellectual Property pursuant to which such person has any other right to marke...
	1.133 “Signing Date Ancillary Agreements” means the Transition Services Agreement.
	1.134 “Straddle Period” means any taxable period that begins on or before and ends after the Closing Date.
	1.135 “Superior Proposal” has the meaning set forth in Section 8.2(b).
	1.136 “Tax” and “Taxes” means all federal, state, local and foreign income, profits, employment, franchise, gross receipts, sales, use, transfer, stamp, property, capital, windfall profits, ad valorem, value-added and excise taxes, and all penalties, ...
	1.137  “Tax Returns” means all returns, reports, estimates, declarations, information returns or statements required by Law to be filed with a Governmental Authority related to any Tax, including any schedule or attachment thereto, and including any a...
	1.138 “Trademark” has the meaning set forth in Section 1.72.
	1.139 “Transfer of IND Notice” has the meaning set forth in Section 6.4(g).
	1.140 “Transfer of Orphan-Drug Designation Notice” has the meaning set forth on Section 6.4(h).
	1.141 “Transfer of Rare Pediatric Disease Designation Notice” has the meaning set forth in Section 6.4(i).
	1.142 “Transfer of Sponsor Obligations Notice” has the meaning set forth in Section 6.4(f).
	1.143 “Transfer Taxes” has the meaning set forth in Section 2.8(a).
	1.144 “Transition Services Agreement” means the Transition Services Agreement dated the date hereof, but to be effective on and after the Closing, entered into by the Seller and the Buyer or their applicable Affiliates, attached hereto as Exhibit A.
	1.145 “US Approval Milestone” has the meaning set forth in Section 2.6(a)(i).
	1.146 “US Approval Milestone Payment” has the meaning set forth in Section 2.6(a)(i).
	1.147 “US Trustee” means the United States Trustee for the District of Delaware.
	1.148  “Valid Claim” means (a) a claim of any issued and unexpired United States or foreign patent which shall not have been abandoned, revoked, withdrawn, cancelled or disclaimed, nor held invalid or unenforceable by a court of competent jurisdiction...
	1.149 “Voucher” means a priority review voucher issued by FDA pursuant to section 529 of the FDCA or otherwise under the authority of the United States Department of Health and Human Services to Buyer or its Affiliate(s) as the sponsor of a rare pedia...
	1.150 “Vtesse Merger Agreement” means the Agreement and Plan of Merger, dated as of March 31, 2017, by and among Sucampo Pharmaceuticals, Inc., Saber Merger Sub, Inc., Vtesse Inc., and, solely in its capacity as Company Equityholder Representative, Fo...
	1.151 “VTS-270” means a product that contains a mixture of 2-hydroxypropyl-beta-cyclodextrins having a specific compositional fingerprint and impurity profile as described in the investigational new drug application (IND) 113273 or in any new drug app...
	1.152 “VTS-27-X” means any purer formulations of VTS-270.

	Article 2  PURCHASE AND SALE OF ASSETS
	2.1 Purchase and Sale of Assets
	2.2 Excluded Assets
	2.3 Transfer of Assumed Liabilities; Assumption and Assignment of Contracts.
	(a) As of the Effective Time, the Buyer agrees and undertakes to assume under the Assignment and Assumption Agreement full liability and responsibility for the Assumed Liabilities and to duly, timely and properly perform and discharge the Assumed Liab...
	(b)
	(i) On or before May 17, 2021, the Seller shall deliver Schedule 2.3(b)(i) to the Buyer, which Schedule shall list each Assumed Contract of the Seller, and shall contain the Seller’s good-faith best estimate of the amount of Cure Payments with respec...
	(ii) At the Closing, the Seller shall assume and assign to the Buyer or one if its Affiliates the Assumed Contracts, in each case pursuant to Section 365 of the Bankruptcy Code and the Sale Order, subject to provision by the Buyer of adequate assuranc...

	(c) If, following the Closing, the Seller receives or becomes aware that it holds any asset, property or right which constitutes a Purchased Asset, or any Liability or other obligation which constitutes an Assumed Liability, then the Seller shall tran...
	(d) If, following the Closing, the Buyer receives or becomes aware that it holds any asset, property or right which constitutes an Excluded Asset, or any Liability or other obligation which constitutes an Excluded Liability, then the Buyer shall trans...
	(e) Additional and Eliminated Assumed Contracts. Notwithstanding anything in this Agreement to the contrary, the Buyer may, from time to time and in its sole and absolute discretion, amend or revise Schedule 2.3(b)(i) in order to (i) add any Contract...

	2.4 Closing
	2.5 Purchase Price
	2.6 Post-Closing Consideration.
	(a) Milestone Payments. The Buyer shall notify the Seller in writing within ten (10) Business Days of the end of a calendar month during which any milestone events set forth in this Section 2.6(a) below (each a “Milestone Event”) are achieved. The Bu...
	(i) if, following the Closing Date, the Buyer, its Affiliates or any person that assumes any obligations under this Agreement or any rights with respect to the Product (including, but not limited to, in connection with a Product Line Sale) receives FD...
	(ii) if, following the Closing Date, the Buyer, its Affiliates or any person that assumes any obligations under this Agreement or any rights with respect to the Product (including, but not limited to, in connection with a Product Line Sale) receives R...

	(b) Earn-Out Payments.
	(i) The Seller shall be entitled to (A) a one-time, nonrefundable payment of five million Dollars ($5,000,000) if aggregate worldwide Net Sales of Products exceed fifty million Dollars ($50,000,000.00) and Buyer is awarded a Voucher during the Earn-Ou...
	For the purposes of calculating Net Sales as described in this Section 2.6(b)(i), Net Sales shall only include Net Sales of the applicable Product attributable to sales of such Product in countries for which the applicable Earn-Out Term has not expir...
	(ii) Reporting; Meetings.
	(A) Reporting. From and after the Closing and until such time as all Earn-Out Consideration and the Priority Review Voucher Payment have been paid by the Buyer pursuant to this Section 2.6(b) and Section 2.6(c), respectively or until all development...
	a. the status of planned and ongoing clinical trials, including the enrollment of patients therein and the top-line results therefrom to the extent that such top-line results have been or are reasonably likely to be publicly-disclosed by the Buyer;
	b. the status of the material completed regulatory filings (including applications for manufacturing, marketing and pricing approvals);
	c. material correspondence with Governmental Authorities regarding regulatory matters with respect to the Voucher; and
	d. other matters relating to the status of the Voucher and the status of development, FDA Approval, Regulatory Approval or manufacture of the Product that would be reasonably likely to materially impact whether and when any Earn-Out Consideration is e...

	(B) Net Sales Reporting; Records and Audit.
	a. Quarterly Net Sales Reports. Commencing after the first to occur of the achievement of the US Approval Milestone or the Key Region Approval Milestone, during the Earn-Out Term the Buyer shall provide the Seller, within forty-five (45) calendar days...
	b. Records and Audits.
	1. During the Earn-Out Term, the Buyer agrees to keep full, clear and accurate records for a minimum period of three (3) years after relevant Net Sales occur, setting forth the sales of the Product in sufficient detail to enable Net Sales to be determ...
	2. The Buyer further agrees, upon not less than thirty (30) calendar days’ prior written notice, to permit the books and records relating to such Net Sales to be examined by an independent accounting firm selected by the Seller and reasonably acceptab...
	3. Such examination is to be made at the expense of the Seller, except if the results of the audit reveal an underreporting of Net Sales under this Agreement in any calendar year of both (x) five percent (5%) or more and (y) one hundred twenty-five th...


	(C) Meetings. Following receipt by the Seller of each such report, (i) the Seller may request a meeting with a senior representative of the Buyer designated by the Buyer having knowledge thereof (the “Buyer Representative”) and (ii) the Buyer Represen...

	(iii) Sale of Product Line. If at any time the Buyer or any of its Affiliates directly or indirectly consummates a Product Line Sale, then the Buyer shall require, as a condition to the consummation of such Product Line Sale, that the acquirer assume,...
	(iv) Payments.
	(A) Within forty-five (45) calendar days after the end of each calendar quarter in which Net Sales giving rise to Earn-Out Consideration occur, the Buyer shall pay by wire transfer of immediately available funds, the cash portion of the Earn-Out Consi...
	(B) The Parties understand and agree that (1) the Earn-Out Consideration and the Priority Review Voucher Payment are an integral part of the consideration payable to the Seller in connection with the transactions contemplated hereby and shall be payab...

	(v) Adjustments to Certain Earn-Out Consideration.
	(A) If during the Earn-Out Term applicable for a particular country and particular Primary Product, there is no Valid Claim of a Purchased Patent that Covers the manufacture, use, sale, offer for sale, or importation of such Primary Product in the cou...
	(B) On a country-by-country and Product-by-Product basis, if (X) one or more products approved for the treatment of Niemann-Pick Disease, Type C (each, a “Competing Product”) is first marketed in such country by any third party, other than a Selling P...

	(vi) Confidentiality. All information provided to the Seller or any of its representatives pursuant to this Section 2.6(b) or Section 2.6(c), whether written or oral, shall be held in confidence by such person; provided that the Seller may disclose...

	(c) Priority Review Voucher.
	(i) The Buyer acknowledges that under applicable Law, as of the date hereof and as currently interpreted, a Voucher may be obtained if approval of an NDA for a Primary Product by the FDA for pediatric Niemann-Pick Disease, Type C is the first approval...
	(ii) If the Buyer obtains such Voucher, the Buyer shall elect to either use such Voucher for one of its or any of its Affiliates’ products or sell or otherwise transfer such Voucher to an unaffiliated third party within six (6) months from date on whi...
	(iii) The Buyer shall pay the Priority Review Voucher Payment (if payable) in cash to the Seller in accordance with the terms of this Agreement.  As provided in Section 2.6(b)(iii), the provisions of this Section 2.6(c) shall apply to the use or sal...

	(d) Diligence.  From and after the Closing, the Buyer and its Affiliates shall use Reasonable Efforts to:
	(i) achieve the Milestone Events,
	(ii) apply for and obtain a Voucher,
	(iii) re-apply for breakthrough designation for the Primary Product,
	(iv) maintain the issued Purchased Patents Covering the Primary Product (including the sale, offer for sale, manufacture, use or importation thereof),
	(v) seek Orphan Drug Exclusivity for the Primary Product in each country in which such exclusivity is available and in which the Buyer seeks to commercialize the Primary Product, and perform such obligations under the Assumed Contracts that are necess...
	(vi) seek and obtain marketing approval for the Primary Product from FDA and EMA,
	(vii)  support the EAP and all on-going Seller-sponsored clinical studies and investigator-initiated research studies, which shall include performance of all Primary Product supply and regulatory reporting obligations,
	(viii) support transition of current eligible patients to EAP,
	(ix) develop, market and commercialize the Primary Product in the United States until the end of the applicable Earn-Out Term,
	(x) support appropriate marketing efforts and promotional activities sufficient to compete in markets where the Primary Product is approved and commercialized,
	(xi) support all regulatory obligations pre- and post-marketing as mandated by applicable Regulatory Authorities, including, without limitation, post-marketing development commitments in support of the efficacy and safety of the Primary Product, and
	(xii) support quality standards and supply chain for timely, safe and compliant distribution of non-expired Primary Product across the entirety of the established distribution network.

	(e) Tax Treatment of Post-Closing Consideration. The Parties agree that any payments made pursuant to this Section 2.6 shall be treated as additional Purchase Price for all tax purposes to the extent permitted under applicable tax Law.

	2.7 Relationship Between the Parties
	2.8 Taxes.
	(a) All transfer, documentary, sales, use, value-added, gross receipts, registration, stamp or other similar Taxes incurred in connection with the transfer and purchase of the Purchased Assets, as contemplated by the terms of this Agreement, including...
	(b) Except as otherwise provided in Section 2.8(a), the Seller shall be responsible for, and shall pay, any Liabilities for Taxes with respect to the Business or the Purchased Assets for any Pre-Closing Periods; and the Buyer shall be responsible for...
	(c) The Buyer shall prepare or cause to be prepared, and file or caused to be filed in a timely manner, all Property Tax Returns for any Straddle Period relating to the Purchased Assets.  The Buyer shall promptly provide the Seller with copies of any ...
	(d) The Buyer and the Seller agree to furnish or cause to be furnished to each other, upon request, as promptly as practical, such information (including reasonable access to books and records) and assistance as is reasonably necessary for the filing ...
	(e) The Buyer shall promptly pay or shall cause prompt payment to be made to the Seller of all refunds of Taxes and interest thereon received by, or credited against Tax liability of the Buyer or any Affiliate of the Buyer attributable to any Pre-Clos...
	(f) Prior to the Closing, the Seller shall furnish to the Buyer a properly completed and validly executed IRS Form W-9, setting forth the Seller’s taxpayer identification number and certifying that the Seller is not subject to backup withholding.

	2.9 Allocation of Purchase Price
	2.10 Withholding Taxes
	2.11 Completion of Transfers and Assurance of Beneficial Interest.
	(a) The entire beneficial interest in and to, and the risk of loss with respect to, the Purchased Assets and the Assumed Liabilities shall pass to the Buyer at Closing as of the Effective Time.  All operations of the Business shall be for the account ...
	(b) In the event that the legal interest in any of the Purchased Assets or the Assumed Liabilities to be transferred or conveyed or assumed pursuant to this Agreement, or any claim, right or benefit arising thereunder or resulting therefrom cannot be ...
	(c) If any Contract requires a Cure Payment in order to be assumed pursuant to Section 365 of the Bankruptcy Code, and the amount of such Cure Payment is undetermined on the Closing Date because a non-Seller counterparty to such Contract proposed Cure...
	(d) Pending the conveyances and transfers referred to in Section 2.11(b), the Seller shall hold any such Purchased Assets or Assumed Liabilities that cannot be conveyed or transferred for the benefit and at the risk of the Buyer and shall cooperate w...

	2.12 Certain Costs and Expenses

	Article 3  REPRESENTATIONS AND WARRANTIES OF THE SELLER
	3.1 Existence and Power.
	(a) Subject to approval of the Bankruptcy Court, the Seller has the corporate power and authority to execute and deliver this Agreement and the Ancillary Agreements, to perform its obligations hereunder and thereunder, and to consummate the transactio...
	(b) The Seller is duly organized, validly existing and in good standing under the laws of its jurisdiction of formation and each jurisdiction in which the nature of its business or the ownership or leasing of its properties makes such qualification ne...
	(c) Except as set forth on Disclosure Schedule 3.1(c), neither the Seller nor any of its Affiliates, in each case in respect of the Business, is a party to, subject to or bound by any Material Contract, Encumbrance or Law which would (except with res...
	(d) The Seller or its Affiliates have all requisite power and authority to own, lease and use their respective assets including the Purchased Assets and to transact the business including the Business in which they are engaged, and hold all material a...

	3.2 Valid and Enforceable Agreement; Authorization.
	(a) Subject to approval of the Bankruptcy Court, this Agreement and each of the Signing Date Ancillary Agreements have been duly executed and delivered by the Seller and each either currently constitutes (in the case of this Agreement) or at Closing w...
	(b) As of the Closing, the Ancillary Agreements (other than the Signing Date Ancillary Agreements, which are covered in clause (a) set forth immediately above) will have been duly executed and delivered by the Seller or its Affiliates, as applicable, ...

	3.3 Taxes
	(a) all material Tax Returns required to be filed with respect to the Purchased Assets or the Business have been timely filed when due (taking into account any valid extension of time to file), and (i) Tax Returns filed in respect of the Purchased Ass...
	(b) there are no Encumbrances for Taxes upon any of the Purchased Assets other than Encumbrances for Taxes not yet due and payable that arise by operation of Law;
	(c) no Tax audits or administrative or judicial Tax proceedings are pending or being conducted, or have been threatened in writing, with respect to the Purchased Assets;
	(d) there are no Tax sharing, Tax allocation, Tax indemnity or similar agreements with respect to the Purchased Assets pursuant to which the Buyer would or might become liable for the Taxes of another person upon the transfer of the Business or the Pu...
	(e) this Section 3.3 contains the sole representations and warranties of the Seller with respect to Taxes.

	3.4 Litigation
	3.5 Title to Purchased Assets
	3.6 Contracts.
	(a) Disclosure Schedule 3.6(a) sets forth a list of the following Assumed Contracts to which the Seller and its Affiliates (exclusively with respect to the Business) is a party as of the date hereof (each a “Material Contract”):
	(i) any Assumed Contract under which the Seller or its Affiliates, in respect of the Business, has licensed to or from any third party any Business Intellectual Property that is material to the operation of the Business as presently conducted includin...
	(ii) any Assumed Contract pursuant to which any third party acts as a customer or distributor for any products or services of the Business which calls for receipt of consideration by the Seller or its Affiliates, as applicable, in excess of $25,000 on...
	(iii) any other Assumed Contract (other than purchase orders not issued under any Assumed Contract) the performance of which involves payment or receipt of consideration in excess of $25,000 on an annual basis or in any single twelve (12) month period,
	(iv) any Assumed Contract limiting or restraining the Seller or any of its Affiliates in any material respect from engaging or competing in any lines of business with any person or from purchasing any products, services or inventory from any third par...
	(v) any partnership, joint venture, or co-promotion agreement relating to the Product, and
	(vi) any other Assumed Contract which is material to the Business and the termination of which would materially and adversely affect the Business or the Purchased Assets.

	(b) The Seller has made available to the Buyer a complete and correct copy of each Material Contract listed on Disclosure Schedule 3.6(a) and each other Contract that is material to the Purchased Assets or the conduct of the Business, in each case in...
	(c) Except as set forth on Disclosure Schedule 3.6(c), neither the Seller nor any of its Affiliates has received any written notice from any other party thereto of any intention to terminate (in whole or in part), repudiate or disclaim any such Mater...
	(d) Except as set forth on Disclosure Schedule 3.6(d), no Assumed Contract requires the authorization, consent or approval of the counterparty thereto, or of any other third party, for the assignment or transfer to the Buyer of such Assumed Contract ...

	3.7 Licenses and Permits.
	(a) Except as set forth on Disclosure Schedule 3.7(a), the Seller and its Affiliates, in each case in respect of the Business, have all permits, licenses and authorizations issued by any Governmental Authority necessary for the conduct of the Busines...
	(b) Other than the Product Regulatory Applications, neither Seller nor any of its Affiliates owns any Regulatory Applications for the Product.

	3.8 Compliance with Laws.
	(a) Since December 31, 2018, the Seller and its Affiliates, in each case in respect of the Business, are and have been in compliance with all Laws applicable to the Product, the operation or conduct of the Business, and the ownership, operation and us...
	(b) Since December 31, 2018, neither the Seller nor any of its Affiliates, in each case in respect of the Business, has received (i) any written notice of any adverse inspection, finding of deficiency, finding of non-compliance, compelled or voluntary...
	(c) Notwithstanding anything in this Section 3.8 to the contrary, the representations and warranties made in this Section 3.8 do not apply to (i) Tax matters, which are the subject of Section 3.3, or (ii) matters relating to Healthcare Laws, which ...

	3.9 Compliance with Healthcare Laws
	3.10 Regulatory Matters.
	(a) The Product Regulatory Applications, when submitted to FDA or other comparable Regulatory Authority, were true, complete and correct in all material respects as of the date of submission and any necessary or required updates, changes, corrections ...
	(b) Since December 31, 2018, the Phase 3 Clinical Trials have been and are being conducted in compliance in all material respects with applicable requirements pertaining to Good Clinical Practice, Informed Consent, Institutional Review Boards (as thos...
	(c) Since December 31, 2018, all animal studies or other preclinical tests performed by the Seller or its Affiliates, or to the Seller’s Knowledge, by third-party vendors engaged by the Seller or its Affiliates submitted or intended to be submitted to...
	(d) Except as set forth on Disclosure Schedule 3.10(d), neither the Seller nor its Affiliates have received any written notice that FDA or any other Regulatory Authority, or any institutional review board, privacy board, data safety monitoring board,...
	(e) Since December 31, 2018, all manufacturing operations conducted by, or for the benefit of, the Seller or its Affiliates with respect to a Product being used in any Phase 3 Clinical Trial have been and are being conducted in accordance, in all mate...
	(f) Since December 31, 2018, none of the Seller, its Affiliates or to the Seller’s Knowledge, any third party manufacturer of any Product engaged by the Seller or its Affiliates has received any written notice, including any FDA Form 483, clinical hol...
	(g)  The Seller and its Affiliates have made available to the Buyer true and complete copies of (i) all Product Regulatory Applications and (ii) all material information in the Seller’s or its Affiliates’ possession or control concerning the safety, e...
	(h) None of the Seller, any of its Affiliates or any of their respective directors or employees and, to the Seller’s Knowledge, no representatives acting for the Seller or its Affiliates, has committed any act, made any statement or failed to make any...
	(i) None of the Seller and its Affiliates is currently commercializing a Product, whether in or outside the United States.

	3.11 Intellectual Property.
	(a) Schedules 1.22, 1.26 and 1.27 set forth a complete and accurate list of each registered or issued item (and each item that is subject to a pending application for registration or issuance) of Purchased Intellectual Property and each registered ...
	(b) The Seller or its Affiliates solely own and possesses all right, title and interest in and to the Purchased Intellectual Property, free and clear of any Encumbrances other than Permitted Encumbrances. With respect to all Business Intellectual Prop...
	(c) The Business Intellectual Property includes all Patents that are owned by or licensed to Seller or any of its Affiliates that Cover the composition, use or manufacture of the Product as the Product exists as of the date of this Agreement and as su...
	(d) No claim by any person or entity contesting the validity, ownership or enforceability of any of the Purchased Intellectual Property or, to the Seller’s Knowledge, any other Business Intellectual Property, is pending, and to the Seller’s Knowledge,...
	(e) To the Seller’s Knowledge, neither the use of the Business Intellectual Property in the manner in which it is used in the conduct of the Business as presently conducted, nor the conduct of the Business as presently, infringes upon or misappropriat...
	(f) To the Seller’s Knowledge, no third person has since December 31, 2018 infringed or misappropriated or is infringing or misappropriating any Purchased Intellectual Property, in any material respect.  No actions are pending against any third person...
	(g) Since December 31, 2018, Seller and its Affiliates have taken commercially reasonable actions to maintain and protect the confidentiality of any Business Intellectual Property that constitutes a trade secret under applicable Law.
	(h) Except as set forth on Disclosure Schedule 3.11(h), none of the Seller or any of its Affiliates, in each case in respect of the Business, has entered into any consent, judgment, order, settlement agreement or other Contract that restricts in any ...
	(i) All persons who (i) are or since December 31, 2018 have been employees, consultants or independent contractors of the Seller or any of its Affiliates and (ii) contributed to the development of any Purchased Intellectual Property or who are invento...
	(j) The Purchased Intellectual Property does not include any inventions, including any process, composition of matter, formulation, design, device, method of use or manufacture that (i) was conceived, discovered, developed or otherwise made in connect...
	(k) The Seller has implemented and maintains reasonable and appropriate administrative, technical, and physical security measures that are commercially reasonable in light of the industry in which the Business operates to protect Personal Information ...
	(l) To the Seller’s Knowledge, it has not experienced any security breach that has resulted in the unauthorized acquisition, disclosure, modification, loss, use or processing of any Personal Information or Product Data that required notification of an...

	3.12 Product Inventory
	3.13 Brokers, Finders
	3.14 No Other Representations or Warranties

	Article 4  REPRESENTATIONS AND WARRANTIES OF THE BUYER
	4.1 Existence and Power.
	(a) The Buyer has the corporate power and authority to execute and deliver this Agreement and the Ancillary Agreements, to perform its obligations hereunder and thereunder, and to consummate the transactions contemplated hereby and thereby.  Each Affi...
	(b) The Buyer is duly organized, validly existing and in good standing under the laws of its jurisdiction of formation and each jurisdiction in which the nature of its business or the ownership or leasing of its properties makes such qualification nec...
	(c) Neither the Buyer nor any of its Affiliates is a party to, subject to or bound by any Contract, Encumbrance or Law which would (i) be breached or violated or its obligations thereunder accelerated or increased (whether or not with notice or lapse ...

	4.2 Valid and Enforceable Agreement; Authorization.
	(a) This Agreement and each of the Signing Date Ancillary Agreements have been duly executed and delivered by the Buyer and each either currently constitutes (in the case of this Agreement) or at Closing will constitute (in the case of each of the Sig...
	(b) As of the Closing, the Ancillary Agreements (other than the Signing Date Ancillary Agreements, which are covered in clause (a) set forth immediately above) will have been duly executed and delivered by the Buyer or its Affiliates, as applicable, a...

	4.3 Brokers, Finders
	4.4 Litigation
	4.5 Funds
	4.6 No Other Representations or Warranties

	Article 5  ADDITIONAL COVENANTS OF THE PARTIES
	5.1 Conduct of the Business Until Closing
	(a) except as contemplated or related to any transaction related to Section 8.2, not to sell, transfer, assign, convey or otherwise dispose of any of the Purchased Assets, other than sales of Product Inventory in the Ordinary Course or transfers to a...
	(b) retain and continue any ongoing stability studies regarding the Product according to the protocol set forth for such studies, and report to the Buyer all data relating to such studies upon completion;
	(c) except as required or approved by the Bankruptcy Code or any Orders entered by the Bankruptcy Court in the Bankruptcy Cases prior to the date of this Agreement, (i) to conduct the Business in all material respects in accordance with Past Practice,...
	(d) not to incur, create or assume any Encumbrance with respect to any asset included in the Purchased Assets, other than any Permitted Encumbrances;
	(e) not to terminate, amend, modify, waive or allow to lapse any material term of any Assumed Contract;
	(f) not to (i) enter into or amend in any material respect any Assumed Contract nor (ii) take any action or omit to take any action that, in and of itself, might reasonably cause the Seller or its Affiliates to be in material breach of any Assumed Con...
	(g) not to sell, license or transfer any Purchased Intellectual Property, and to use commercially reasonable efforts to maintain and prosecute registered Purchased Intellectual Property and applications to register Purchased Intellectual Property (and...
	(h) except for in connection with the Bankruptcy Cases and the Proceedings disclosed on Disclosure Schedule 3.4, not to commence any Proceeding or waive, release, assign, initiate, pay, discharge, settle or compromise any pending or threatened Procee...
	(i) not to make any change in accounting principles materially affecting the reporting of the Purchased Assets or the Business, other than as required by applicable Law, a Governmental Authority, GAAP or any interpretation thereof; and
	(j) to comply in all material respects with all applicable Laws affecting or relating to the Business or the Purchased Assets.

	5.2 Access Pending Closing
	5.3 Books and Records
	5.4 Confidentiality; Announcements.
	(a) In addition to the terms, provisions and covenants of the Confidentiality Agreement dated June 16, 2020, between the Buyer and Mallinckrodt Pharmaceuticals Limited (the “Confidentiality Agreement”), which shall remain in full force and effect in a...
	(b) For a period of six (6) years following the Closing Date, the Seller shall maintain, and shall cause its Affiliates to maintain, in confidence any information they may have in relation to the Business, the Products and the Purchased Assets, other ...
	(c) Neither Party nor any of its Affiliates shall make any public announcement at any time concerning this Agreement or the transactions contemplated herein without the prior written approval of the other Party (which approval shall not unreasonably b...
	(d) Each Party acknowledges that any breach by it of the confidentiality obligations set forth in this Section 5.4 may cause the other Party irreparable harm for which compensation by monetary damages would be inadequate and, therefore, the Party tha...

	5.5 Cooperation
	5.6 Reasonable Best Efforts; Certain Filings
	5.7 Regulatory Matters; Phase 3 Clinical Trials Shut-down
	5.8 Insurance Policies
	5.9 Submission for Bankruptcy Court Approval.
	(a) All of the Parties shall use their respective commercially reasonable efforts to have (i) the Bankruptcy Court enter the Sale Order by no later than August 1, 2021, and (ii) the Closing Date occur by no later than September 17, 2021.  The Seller s...
	(b) List(s) of the Assumed Contracts shall be filed by the Seller with the Bankruptcy Court so as to provide adequate notice to the non-debtor parties to such Contracts of the potential assumption and assignment of such Contracts to the Buyer.  The Se...
	(c) Each of the Seller and the Buyer shall consult with one another regarding pleadings which any of them intends to file with the Bankruptcy Court in connection with, or which might reasonably affect the Bankruptcy Court’s approval of the Sale Order....
	(d) The Sale Order shall, among other things, (i) approve, pursuant to Sections 105, 363 and 365 of the Bankruptcy Code, (A) the execution, delivery and performance by Seller of this Agreement, (B) the sale of the Purchased Assets to Buyer on the term...
	(e) If the Sale Order or any other orders of the Bankruptcy Court relating to this Agreement or the transactions contemplated hereby shall be appealed by any person (or if any petition for certiorari or motion for reconsideration, amendment, clarifica...
	(f) The Seller will provide Buyer with a reasonable opportunity to review and comment upon all motions, applications, petitions, schedules and supporting papers prepared by the Seller (including forms of orders and notices to interested parties) in co...
	(g) The Seller and Buyer acknowledge that this Agreement and the sale of the Purchased Assets, and the assumption and assignment of the Assumed Contracts, are subject to Bankruptcy Court approval.  The Buyer and the Seller acknowledge that the Seller ...

	5.10 Cure Payments; Cure of Defaults.
	(a) Seller agrees that it will promptly take such actions as are reasonably necessary to obtain a Final Order of the Bankruptcy Court providing for the assumption and assignment of the Assumed Contracts.
	(b) Subject to the entry of the Sale Order, at and as soon as reasonably practicable following the Closing, the Cure Payments shall be paid as set forth herein, and all defaults and breaches under the Assumed Contracts shall be cured, so that such Con...

	5.11 Post-Closing Assignment of Contracts
	5.12 License Grant

	Article 6  CONDITIONS PRECEDENT TO OBLIGATIONS OF THE BUYER
	6.1 Accuracy of Representations and Warranties and Performance of Obligations
	6.2 Consents and Approvals
	6.3 No Contrary Judgment or Pending Action
	6.4 Deliveries
	(a) the Transition Services Agreement, duly executed by the Seller or its applicable Affiliates;
	(b) a bill of sale, in the form of Exhibit B hereto, transferring the tangible personal property included in the Purchased Assets to the Buyer (the “Bill of Sale”), duly executed by the Seller or its applicable Affiliates;
	(c) an assignment and assumption agreement, in the form of Exhibit C hereto, providing for the assignment of the intangible Purchased Assets including the Assumed Contracts, the Product Regulatory Applications, the Product Data, the Purchased Orphan ...
	(d) a patent assignment, in the form of Exhibit D hereto (the “Patent Assignment”), duly executed by the Seller or its applicable Affiliates;
	(e) a trademark and domain name assignment, in the form of Exhibit E hereto (the “Trademark and Domain Name Assignment”), duly executed by the Seller or its applicable Affiliates;
	(f) a transfer of sponsor obligations notice, in the form of Exhibit G hereto (the “Transfer of Sponsor Obligations Notice”), duly executed by the Seller or its applicable Affiliates;
	(g) a transfer of IND notice, in the form of Exhibit H hereto (the “Transfer of IND Notice”), duly executed by the Seller or its applicable Affiliates;
	(h) a transfer of orphan-drug designation notice, in the form of Exhibit Ihereto (the “Transfer of Orphan-Drug Designation Notice”), duly executed by the Seller or its applicable Affiliates;
	(i) a transfer of rare pediatric disease designation notice, in the form of Exhibit J hereto (the “Transfer of Rare Pediatric Disease Designation Notice”), duly executed by the Seller or its applicable Affiliates; and
	(j) such other customary documents, instruments or certificates as shall be reasonably requested by the Buyer and as shall be consistent with the terms of this Agreement.

	6.5 Signing Date Ancillary Agreements
	6.6 No Material Adverse Effect
	6.7 Bankruptcy Approvals
	6.8 Cure Payments

	Article 7  CONDITIONS PRECEDENT TO OBLIGATIONS OF THE SELLER
	7.1 Accuracy of Representations and Warranties and Performance of Obligations
	7.2 Consents and Approvals
	7.3 No Contrary Judgment or Pending Action
	7.4 Deliveries
	(a) the Transition Services Agreement, duly executed by the Buyer;
	(b) the Bill of Sale, duly executed by the Buyer;
	(c) the Assignment and Assumption Agreement, duly executed by the Buyer;
	(d) the Patent Assignment, duly executed by the Buyer;
	(e) the Trademark and Domain Name Assignment, duly executed by the Buyer;
	(f) the Transfer of Sponsor Obligations Notice, duly executed by the Buyer;
	(g) the Transfer of IND Notice, duly executed by the Buyer;
	(h) the Transfer of Orphan-Drug Designation Notice, duly executed by the Buyer;
	(i) the Transfer of Rare Pediatric Disease Designation Notice, duly executed by the Buyer; and
	(j) such other customary documents, instruments or certificates as shall be reasonably requested by the Seller and as shall be consistent with the terms of this Agreement.

	7.5 Signing Date Ancillary Agreements
	7.6 Bankruptcy Approvals

	Article 8  TERMINATION
	8.1 Right to Terminate
	(a) by mutual written consent of the Buyer and the Seller,
	(b) by either the Buyer or the Seller if the Closing shall not have occurred by September 17, 2021; provided, however, that the right to terminate this Agreement under this clause (b) shall not be available to any Party whose failure to fulfill any ob...
	(c) by either the Buyer or the Seller if a court or Governmental Authority of competent jurisdiction shall have issued an order, decree or ruling permanently restraining, enjoining or otherwise prohibiting the transaction contemplated by this Agreemen...
	(d) by either the Buyer or the Seller, if (i) the Bankruptcy Court enters an order approving a Superior Proposal, or (ii) the Bankruptcy Court enters an order that precludes consummation of the transactions contemplated under this Agreement on the ter...
	(e) by the Seller, if the Buyer fails to comply in any material respect with any covenants or agreements contained herein and within twenty (20) days after notice thereof the Seller is unable to cure such breach,
	(f) by the Buyer, if the Seller or any of its Affiliates fail to comply in any material respect with any covenants or agreements contained herein and within twenty (20) days after notice thereof from the Buyer the Seller or its Affiliates are unable t...
	(g) by the Buyer, if the Cure Payments exceed the Cure Payments Cap and the Seller fails to pay the excess thereof; provided, that for the avoidance of doubt, Seller shall have no obligation to pay such excess unless it elects to in its sole discretio...
	(h) by Seller in accordance with Section 8.2.

	8.2 Fiduciary Out
	(a) Notwithstanding anything in this Agreement to the contrary, Seller may participate in discussions or negotiations with, or furnish information with respect to Seller, to any person if (i) such person has submitted to Seller a bona fide written pro...
	(b) For purposes of this Agreement, “Superior Proposal” means any bona fide written Acquisition Proposal that is on terms which the board of directors of Seller determines by a majority vote of its directors in their good faith judgment (after consult...

	8.3 Obligations to Cease
	8.4 Termination of Ancillary Agreements

	Article 9  MISCELLANEOUS PROVISIONS
	9.1 Notice
	9.2 Entire Agreement
	9.3 Severability
	9.4 Assignment; Binding Agreement
	9.5 Counterparts
	9.6 Headings; Interpretation
	9.7 Governing Law
	9.8 Submission to Jurisdiction
	9.9 Waiver of Jury Trial
	9.10 Disclosure Generally
	9.11 No Third Party Beneficiaries or Other Rights
	9.12 Guaranties of the Buyer and the Seller
	(a) The Buyer hereby guarantees to the Seller the performance of any and all obligations of the Buyer’s Affiliates under this Agreement, the Ancillary Agreements and any other agreement or instrument ancillary hereto executed pursuant to this Agreemen...
	(b) In furtherance of the above, Buyer Parent hereby agrees to cause the Buyer to honor the Buyer’s obligations under this Agreement. As a material inducement to Seller’s willingness to enter into this Agreement and perform its obligations hereunder, ...

	9.13 Waiver and Modification
	9.14 Expenses
	9.15 Remedies
	9.16 Survival
	9.17 Bulk Sales Law
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	Article I  DEFINITIONS
	1.1 “Accessing Party” has the meaning set forth in Section 7.2(a).
	1.2 “Agreement” has the meaning set forth in the preamble.
	1.3 “Asset Purchase Agreement” has the meaning set forth in the Recitals.
	1.4 “Business Entity” means any corporation, general or limited partnership, trust, joint venture, unincorporated organization, limited liability entity or other entity.
	1.5 “Buyer” has the meaning set forth in the preamble.
	1.6 “Buyer Group” means (i) Buyer and (ii) each Business Entity that is an Affiliate of Buyer prior to, at or after the Effective Time and is involved in the operation of the Business that was acquired under and pursuant to the terms of the Asset Purc...
	1.7 “Buyer Taxes” has the meaning set forth in Section 4.3.
	1.8 “Charge” and “Charges” have the meaning set forth in Section 3.1.
	1.9 “Dispute” has the meaning set forth in Section 2.3(b).
	1.10 “Force Majeure Event” means, with respect to a Party, an event beyond the reasonable control of such Party (or any Person acting on its behalf) that materially interferes with the performance by such Party of its obligations under this Agreement,...
	1.11 “Group” means either the Service Provider Group or the Buyer Group, as the context reasonably requires.
	1.12 “Indemnified Party” means a Party believing that it is entitled to indemnification under Section 8.2.
	1.13 “Indemnifying Party” means a Party from which an Indemnified Party believes it is entitled to indemnification under Section 8.2.
	1.14 “Information” means information in written, oral, electronic or other tangible or intangible forms, including studies, reports, records, books, contracts, instruments, surveys, specifications, drawings, blueprints, diagrams, models, prototypes, s...
	1.15 “Loss” or “Losses” means each and all of the following items to the extent actually paid or incurred in connection with any indemnifiable claim hereunder: losses, damages, liabilities, judgments, fines, costs, penalties, amounts paid in settlemen...
	1.16 “Notice” means any written notice, request, demand or other communication specifically referencing this Agreement and given in accordance with Section 11.5.
	1.17 “Parties” and “Party” have the meaning set forth in the preamble.
	1.18 “Out-of-Pocket Expenses” has the meaning set forth in Section 3.2.
	1.19 “Person” means any (i) individual, (ii) Business Entity or (iii) Governmental Authority.
	1.20 “Provider Indemnitees” has the meaning set forth in Section 8.2.
	1.21 “Recipient Indemnitees” has the meaning set forth in Section 8.2.
	1.22 “Representative,” as to a Person, means such Person’s directors, officers, employees, agents, accountants, counsel and other advisors and representatives.
	1.23 “Resolution Period” has the meaning set forth in Section 2.3(b).
	1.24 “Review Meetings” has the meaning set forth in Section 2.3(b).
	1.25 “Security Regulations” has the meaning set forth in Section 7.2(a).
	1.26 “Service Provider” has the meaning set forth in the preamble.
	1.27 “Service Provider Group” means (i) Service Provider and (ii) each Business Entity that is an Affiliate of Service Provider prior to, at or after the Effective Time (other than Buyer or a Buyer Affiliate).
	1.28 “Service Coordinator” has the meaning set forth in Section 2.3(b).
	1.29 “Service Period” means, with respect to any Service, the period commencing on the Effective Time and ending on the earlier of (i) the date the Buyer terminates the provision of such Service pursuant to Section 6.1, and (ii) the termination date ...
	1.30 “Services” means the Services set forth on Schedule A and Schedule B, and all services and any sub-tasks and sub-functions that are inherent in the performance of the Services; provided, that for the avoidance of doubt, a “Service” is intended to...
	1.31  “Systems” has the meaning set forth in Section 7.2(a).
	1.32 “Third Party” means any Person other than the Parties or any of their respective Affiliates.
	1.33 “Third Party Claim” means any claim, action, lawsuit or other Proceeding made by any Third Party against an Indemnified Party.
	1.34 “Third Party Provider” means a Third Party that is not affiliated with either Group and that is retained by a member of the Service Provider Group to provide any portion of the Services under this Agreement in accordance with Section 2.2(c), inc...
	1.35 “Transition Coordinator” has the meaning set forth in Section 2.3(b).
	1.36 “Unresolved Matters Notice” has the meaning set forth in Section 2.3(b).

	Article II  SERVICES
	2.1 Services
	(a) Commencing as of the Effective Time, Service Provider shall, and shall cause the applicable other members of the Service Provider Group to (i) provide to Buyer and the applicable members of the Buyer Group the Services set forth in Schedule A and ...
	(b) If within sixty (60) days after the Closing the Buyer identifies a service that is of the type and scope provided by the Service Provider Group, in each case at any time during twelve (12) months preceding the date hereof, that Buyer reasonably de...

	2.2 Service Providers; Third Party Providers.
	(a) Except as set forth in Section 2.2(b), the applicable member of the Service Provider Group shall determine the Service Provider Group personnel who shall perform the Services to be provided by it and agrees to assign sufficient resources and qual...
	(b) The Service Provider may, at its option, from time to time, delegate any or all of its obligations to perform Services under this Agreement to any one or more members of the Service Provider Group provided that Service Provider remains responsible...
	(c) The applicable member of the Service Provider Group may perform its obligations to provide a Service through one or more Third Party Providers that have previously performed similar services for the Service Provider Group prior to the Closing, pro...

	2.3 Cooperation; Transition Plan and Service Coordinators
	(a) Service Provider and Buyer and their respective Group members shall reasonably cooperate with one another in connection with the provision of Services hereunder; provided, however, that such cooperation shall not unreasonably disrupt the normal op...
	(b) Each Party shall select in writing a representative to act as the primary contact with respect to the provision of the Services and the resolution of disputes under this Agreement (each for any Party, a “Transition Coordinator”).  The initial Tran...

	2.4 Service Boundaries and Scope
	2.5 Standard of Performance; Limitation of Liability
	(a) Service Provider shall, and shall cause all members of the Service Provider Group and Third Party Providers to, use commercially reasonable efforts to perform all Services to be provided in a manner that is based on its past practice and that is s...
	(b) Service Provider represents and warrants that the provision of any Services will not constitute a violation of applicable Laws, or a breach of any existing Contract between a member of the Service Provider Group and any Third Party.  If the Servic...
	(c) Notwithstanding anything to the contrary in this Agreement, except as and to the extent caused by the negligent acts or omissions to act or willful misconduct of the applicable member of the Service Provider Group and only to the extent Service Pr...
	(d) EXCEPT AS SET FORTH IN THIS SECTION 2.5, SERVICE PROVIDER MAKES NO EXPRESS OR IMPLIED REPRESENTATIONS, WARRANTIES OR GUARANTEES RELATING TO THE SERVICES PROVIDED HEREUNDER, AND SERVICE PROVIDER EXPRESSLY DISCLAIMS ALL OTHER EXPRESS AND IMPLIED WA...
	(e) Each Party shall be responsible for its own compliance with any and all Laws applicable to its performance under this Agreement.  No Party shall take any action in violation of any such applicable Law that results in liability being imposed on the...
	(f) Each Party represents and warrants to the other that: (i) it has all requisite legal and corporate power to execute and deliver this Agreement; (ii) it has taken all corporate action necessary for the authorization, execution and delivery of this ...
	(g) Each Party represents and warrants to the other that it is duly organized, validly existing and in good standing under the laws of its jurisdiction and each jurisdiction in which the nature of its business or the ownership or leasing of its proper...

	2.6 Regulatory Communications
	2.7 Precedence of Schedule A and Schedule B
	2.8 Transitional Nature of Services
	2.9 Changes to Manner of Performing Services
	2.10 License Grant; Assignment of Intellectual Property
	(a) License Grant to Service Provider.  Subject to the terms and conditions of this Agreement, Buyer hereby grants to Service Provider a non-exclusive, non-transferable, worldwide, fully paid-up, royalty-free right and license during the term of this ...
	(b) Assignment.  Service Provider (on behalf of itself and all applicable members of the Service Provider Group) hereby assigns to Buyer any and all Intellectual Property conceived, authored, created, or otherwise developed by Service Provider, any me...
	(c) No Implied Licenses.  Except as expressly set forth in this Agreement, neither Party shall be deemed by estoppel, implication or otherwise to have granted the other Party any license or other right to any Intellectual Property of such Party.


	Article III  SERVICE CHARGES
	3.1 Compensation
	3.2 Reimbursement for Out-of-Pocket Expenses

	Article IV  PAYMENT
	4.1 Payment
	(a) Within fifteen (15) Business Days after the end of each calendar month that elapses while this Agreement is in effect, the Transition Coordinator for Service Provider shall prepare or cause to be prepared (i) an invoice that identifies, with reaso...
	(b) Each invoice shall be delivered in any manner permitted for delivery of a Notice hereunder and to the Transition Coordinators.  In the event of an invoice dispute, Buyer shall deliver a written statement to the Seller Provider prior to the date pa...
	(c) Buyer shall pay the total amount of the invoice to Service Provider no later than thirty (30) calendar days after the date of the invoice. Unless otherwise provided in this Agreement, the Parties shall remit funds in payment of invoices provided h...
	(d) Except as otherwise set forth in Schedule A or Schedule B, and where reasonably possible, all Charges and invoices shall be (i) prepared in accordance with Section 4.1(a), (ii) invoiced in accordance with Section 4.1(b) and accumulated with resp...
	(e) Interest will accrue on any amounts remaining unpaid at the due date for such payment at three percent (3%) per annum (compounded monthly) or, if less, the maximum rate of interest permitted by Law, until such amounts, together with all accrued an...
	(f) Buyer shall be permitted to perform an audit of the Service Charges in accordance with the terms of this paragraph one time within ninety (90) days of the termination of this Agreement. Upon written notice from Buyer within such ninety (90) day pe...

	4.2 No Set-Off. Except as mutually agreed to in writing by Service Provider and Buyer, no Party or any of its Affiliates shall have any right of set off or other similar rights with respect to (i) any amounts received pursuant to this Agreement or (ii...
	4.3 Taxes

	Article V  TERM
	5.1 Effective Date
	5.2 Term
	5.3 Extension

	Article VI  DISCONTINUATION OF SERVICES; TERMINATION OF SERVICES
	6.1 Discontinuation or Early Termination of Services
	(i) for any reason or no reason, upon the giving of not less than thirty (30) days prior Notice to Service Provider; provided, however, that any such termination may only be effective as of the last day of the calendar month in which the last day of t...
	(ii) if Service Provider has failed to perform any of its material obligations under this Agreement with respect to such Service, and such failure shall continue to exist ten (10) days after receipt by Service Provider of Notice of such failure from B...
	(b) Service Provider may terminate this Agreement in its entirety, or as to any or all of the applicable Services being provided under this Agreement, immediately in the event that Buyer files for bankruptcy protection or has an involuntary petition f...
	(c) The relevant portions of Schedule A or Schedule B shall be updated to reflect any terminated Service.

	6.2 Reduction of Services
	6.3 Effect of Termination
	6.4 Procedures Upon Discontinuation or Termination of Services
	(a) .  Upon the written request of Buyer at any time prior to or after the effective date of termination of a Service with respect to which the Service Provider Group holds Information, including current and archived copies of computer files, (i) owne...


	Article VII  ACCESS; SYSTEM SECURITY
	7.1 Access
	(a) Subject to the confidentiality provisions set forth in Article IX, during the term of this Agreement and for so long as any Services are being provided to members of the Buyer Group under this Agreement, the Buyer Group will provide the members o...
	(b) Service Provider shall, and shall cause the other members of the Service Provider Group to, afford to Buyer, the other members of the Buyer Group and their respective Representatives, upon reasonable advance notice, reasonable access, during regul...
	(c) Without limiting the provisions of Section 7.2, each Party agrees that all of its and its Group members’ employees shall, and that it shall use commercially reasonable efforts to cause its Representatives’ employees to, when on the property of th...

	7.2 System Security
	(a) If either Party or any of such Party’s Group members is given access to the other Party’s (or such other Party’s Group member’s) computer systems or software (collectively, the “Systems”) in connection with the provision of or receipt of Services,...
	(b) Each Party shall use commercially reasonable efforts to ensure that only those of its personnel who are specifically authorized to have access to the Systems of the other Party gain such access, and use commercially reasonable efforts to prevent u...
	(c) If, at any time, the Accessing Party determines that any of its personnel has sought to circumvent, or has circumvented, the Security Regulations, that any unauthorized Accessing Party personnel has accessed the Systems, or that any of its personn...


	Article VIII  INDEMNIFICATION AND WAIVER
	8.1 Obligation to Re-Perform; Liabilities
	(a) .  In the event of any breach of this Agreement by the applicable member of the Service Provider Group with respect to the provision of any Services (with respect to which the Service Provider Group can reasonably be expected to re-perform in a co...

	8.2 Indemnification; Limitation of Liability
	(a) Service Provider, in its own capacity and on behalf of each member of the Service Provider Group, shall indemnify, defend and hold harmless each member of the Buyer Group, and each of the successors and assigns of any of the foregoing (collectivel...
	(b) Buyer, in its own capacity and on behalf of each member of the Buyer Group, shall indemnify, defend and hold harmless each member of the Service Provider Group, and each of the successors and assigns of any of the foregoing (collectively, the “Pro...
	(c) IN NO EVENT SHALL EITHER PARTY, ANY MEMBER OF ITS GROUP OR ANY OF THEIR RESPECTIVE REPRESENTATIVES BE LIABLE TO THE OTHER PARTY OR ANY MEMBER OF ITS GROUP OR ANY OF THEIR RESPECTIVE REPRESENTATIVES FOR INDIRECT, EXEMPLARY, SPECIAL, INCIDENTAL, CON...
	(d) SUBJECT TO SECTION 8.1, THE LIABILITIES OF THE PARTIES AND THEIR RESPECTIVE REPRESENTATIVES, COLLECTIVELY, UNDER THIS AGREEMENT FOR ANY ACT OR FAILURE TO ACT IN CONNECTION HEREWITH (INCLUD-ING THE PERFORMANCE OR BREACH OF THIS AGREEMENT), OR FROM...
	(e) The foregoing limitations on liability in this Section 8.2 shall not apply to either Party’s liability for breaches of confidentiality under Article IX or either Party’s obligations under Section 8.2(a) and Section 8.2(b).
	(f) The limitations in Section 8.2(c) and Section 8.2(d) shall not apply in connection with gross negligence, willful misconduct or fraud.
	(g) Nothing in this Section 8.2 is intended to relieve either Party of any of its respective obligations under the Asset Purchase Agreement. The rights provided to this Parties under this Article VIII shall be the sole and exclusive remedies of the ...

	8.3 Procedures Relating to Indemnification
	8.4 Survival. An Indemnified Party’s right to indemnification under this Article VIII shall continue for a period of six (6) months following the date of the last Services provided hereunder, at which time all such rights shall expire, except that su...

	Article IX  CONFIDENTIALITY; PROTECTIVE ARRANGEMENTS
	9.1 Confidentiality
	9.2 No Release
	9.3 Protective Arrangements.
	9.4 Equitable Relief.
	9.5 Deletion.

	Article X  FORCE MAJEURE
	10.1 Performance Excused

	Article XI
	MISCELLANEOUS
	11.1 Entire Agreement
	11.2 Assignment; Binding Agreement
	11.3 Third Party Beneficiaries
	11.4  Waiver and Modification
	11.5 Notice
	11.6 Counterparts
	11.7 Severability
	11.8 Governing Law
	11.9 Submission to Jurisdiction
	11.10 Waiver of Jury Trial
	11.11 Independent Contractors
	11.12 Headings; Interpretation
	11.13 Survival
	[Signatures on following page]
	SECTION A-1: Pharmacovigilance
	SECTION A-2: CLINICAL OPERATIONS
	SECTION A-3: CMC/Clinical trial supply
	SECTION A-4: Regulatory
	SECTION A-6: PATIENT ADVOCACY
	SECTION A-7: LABORATORY SERVICES
	SECTION B-1: Pharmacovigilance



	Insert from: "Ex D - Patent Assignment.pdf"
	1. Interpretation. All capitalized terms not otherwise defined herein, as used in this Assignment, shall have the respective meanings ascribed to such terms in the Asset Purchase Agreement. This Assignment shall be interpreted in accordance with the r...
	2. Effective Time.  This Assignment shall be effective as of the Effective Time.
	3. Transfer of Purchased Patents.
	(a) Assignor hereby sells, assigns, transfers and conveys to Assignee, and Assignee purchases, acquires and accepts, all of Assignor’s worldwide right, title, and interest in, to and under the Purchased Patents together with all income, royalties, dam...
	(b) Assignee may record this Assignment with the United States Patent and Trademark Office and with comparable offices in other jurisdictions throughout the world, as well as with any other United States or foreign government office as may be necessar...
	(c) This Assignment is subject in all respects to the terms and conditions of the Asset Purchase Agreement, and no right, remedy or obligation of either Party under or with respect to the Asset Purchase Agreement shall be deemed to be enlarged, dimini...

	4. Further Assurances.  Assignor, on the one hand, and Assignee, on the other hand, hereby agree, at any time or from time to time, at the reasonable written request of the other, to execute, acknowledge and deliver such further instruments of conveya...
	5. Binding Effect; Amendments. This Assignment shall be binding upon, and shall inure to the benefit of, the Parties and their respective successors and permitted assigns. Neither this Assignment, nor any term or provision hereof, may be amended, modi...
	6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, Section 9.8, and Section 9.9 of the Asset Purchase Agreement are hereby incorporated herein by reference, mutatis mutandis, and shall govern the resolution of any claims...
	7. This Assignment may be executed simultaneously in multiple counterparts, and in separate counterparts, each of which shall be deemed an original, but all of which taken together shall constitute one and the same instrument.

	Insert from: "Ex E - Trademark and Domain Name Assignment.pdf"
	1. Interpretation. All capitalized terms not otherwise defined herein, as used in this Assignment, shall have the respective meanings ascribed to such terms in the Asset Purchase Agreement.  This Assignment shall be interpreted in accordance with the ...
	2. Effective Time.  This Assignment shall be effective as of the Effective Time.
	3. Transfer of Purchased Trademarks and Purchased Domain Registrations.
	(a) Assignor hereby sells, assigns, transfers and conveys to Assignee, and Assignee purchases, acquires and accepts, all of Assignor’s worldwide right, title, and interest in, to and under the Purchased Trademarks and the Purchased Domain Registration...
	(b) Assignee may record this Assignment with the United States Patent and Trademark Office and with comparable offices in other jurisdictions throughout the world, as well as with any other United States or foreign government office as may be necessar...
	(c) This Assignment is subject in all respects to the terms and conditions of the Asset Purchase Agreement, and no right, remedy or obligation of either Party under or with respect to the Asset Purchase Agreement shall be deemed to be enlarged, dimini...

	4. Further Assurances.  Assignor, on the one hand, and Assignee, on the other hand, hereby agree, at any time or from time to time, at the reasonable written request of the other, to execute, acknowledge and deliver such further instruments of conveya...
	5. Binding Effect; Amendments. This Assignment shall be binding upon, and shall inure to the benefit of, the Parties and their respective successors and permitted assigns. Neither this Assignment, nor any term or provision hereof, may be amended, modi...
	6. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial.  Section 9.7, Section 9.8, and Section 9.9 of the Asset Purchase Agreement are hereby incorporated herein by reference, mutatis mutandis, and shall govern the resolution of any claims...
	7. Counterparts. This Assignment may be executed simultaneously in multiple counterparts, and in separate counterparts, each of which shall be deemed an original, but all of which taken together shall constitute one and the same instrument.
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	Change in Ownership of an Application
	Change in Ownership of an Application
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	Change in Ownership of Orphan-Drug Designation
	Change in Ownership of orphan-drug designation
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	Change in Ownership of RARE Pediatric Disease Designation
	Change in Ownership of RARE PEDIATRIC DISEASE DESIGNATION





